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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 8870 


January Term, 1945. 


HENRY H. KLEIN, Esq., 


vs. 


Appellant , 


UNITED STATES OF AMERICA, 

Appellee. 


Appeal from the District Court of the United States for 
the District of Columbia. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal from an order of District Court ad¬ 
judicating appellant in contempt of court. The order of 
District Court was entered September 29, 1944. Appeal 
was taken to this Court on September 29, 1944. 
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STATEMENT OF THE CASE. 

The appellant is a member of the bar of the State of 
New York with offices at 261 Broadway in the City of New 
York in the State of New York. He has practiced contin¬ 
uously in the City of New York for the past twenty-two 
years. 

On June 9, 1943, the appellant was retained as counsel 
by Colonel Eugene N. Sanctuary to represent Sanctuary 
in the District Court in the matter of the United States vs. 
Joseph E. McWilliams, et al., Criminal No. 73086, in which 
matter Sanctuary was a co-defendant with McWilliams and 
others having been indicted and charged with conspiring to 
violate the provisions of Section 3 of the Act of June 28, 
1940, sometimes known as the Alien Registration Act of 
1940 (18 U. S. C. 11). James J. Laughlin, Esq., a member of 
the bar of the District of Columbia, was retained by Colonel 
Sanctuary as his local counsel with the consent of the ap¬ 
pellant in the same matter, in accordance with Rule 4 (A) 
of the local civil rules. 

The appellant is Jewish. Coincidental with his appear¬ 
ance as counsel for Sanctuary in the McWilliams matter, 
he became the target for malicious attacks from Jewish 
sources by public denunciation and by private threats to 
do him bodily harm. Nevertheless, the appellant did rep¬ 
resent Sanctuary during approximately twelve weeks of 
trial. During this period, considerable animus was directed 
toward the appellant by the court and, in endeavoring to 
represent his client properly and make a proper record, the 
appellant was twice held in contempt of the court and fined 
summarily by the court; once on May 22, 1944 and again 
on June 27, 1944. On the first occasion, the appellant was 
searching for a document for use in cross-examination when 
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the jury was dismissed and the court held the appellant 
in contempt for “a deliberate attempt to obstruct justice 
in the progress of this trial through dilatory cross-examina¬ 
tion of tins witness ? (T. R. 72) and without a heaiing or 
other inquiry into the cause for the delay, summarily fined 
the appellant $200. When the appellant stated he did not 
understand the ruling of the court, he was summarily gav- 
eled down and when he attempted to offer an explanation, 
he was refused a hearing by the act of the court in order¬ 
ing an immediate adjournment (T. R. 73). The record 
indicates that if the court had inquired as to the cause of 
the delay the situation might have been satisfactorily ex¬ 
plained (T. R. 85). The appellant contends, and the rec¬ 
ord supports him in this regard, that both findings of 
contempt by the court were without any justification what¬ 
soever and appellant took the view that the presiding judge 
was attempting to terrorize and intimidate the appellant 
without cause and thus prevent him from rendering ade¬ 
quate legal assistance to his client. 

The malevolence of certain Jews toward the appellant 
became acute after the opening statement had been made 
on behalf of Sanctuary by the appellant and he was in con¬ 
stant fear of death, particularly by poisoning. One of the 
threats in writing is. set forth in the record (T. R. 28). 
Coupled with this, the appellant decided he was not prop¬ 
erly representing his client because the animus of the court, 
directed at the appellant, prevented the. making of a proper 
record on behalf of the client and the contempt citations 
were merely further evidence of that animus. The appel¬ 
lant felt unwilling to risk further punishment at the hands 
of a court which he felt was dominated by the prosecution 
(T. R. 31) to the extent, as this record amply indicates, that 
all objections of the prosecution were uniformly sustained 
and all objections of the defense just as uniformly over- 
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ruled as were all offers of proof (T. R. 16, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 29, 30 etc.). For all practical purposes 
the appellant was refused the right to testify in his own 
defense in explanation or mitigation. 

On June 29, 1944, the appellant withdrew from the trial 
and returned to New York City, leaving the defense of the 
client, Sanctuary, in the hands of Sanctuary’s local coun¬ 
sel, James J. Laughlin, Esq., who had represented Sanctu¬ 
ary as his Washington attorney since January, 1944, and 
had been present every day of the trial, since Laughlin 
also represented two other defendants, Edward James 
Smvthe and Robert Noble (T. R. 49). The appellant noti¬ 
fied the court in writing of his withdrawal (T. R. 77). He 
also conferred with his client, Sanctuary, on July 4, 1944 
and advised Sanctuary he was withdrawing from the case 
and that Laughlin would succeed him as counsel to which 
Sanctuary consented (T. R. 36). The appellant verified 
this when he wired Sanctuary to insist on Laughlin as coun¬ 
sel (T. R. 82). 

Unknown to the appellant, the court summarily disbarred 
Sanctuary’s local counsel, James J. Laughlin, from the 
court room on July 5, 1944, leaving Sanctuary without 
counsel (T. R. 91). The reason for this action was the 
fact that Laughlin, unknown to the appellant or his client, 
had filed an impeachment action against Judge Eicher 
with the Speaker of the House of Representatives and the 
action of the court was by way of retaliation. 

On July 14,1944, a petition for rule to show cause signed 
by 0. John Rogge and Joseph W. Burns was presented to 
Judge Eicher. An order to show cause was signed the same 
day. Appellant took the position that inasmuch as he was 
not in the District of Columbia, that he was under no obli- 
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gation to respond to the rule to show cause which was made 
returnable on July 21, 1944, at 10:00 o’clock A. M. When 
appellant did not appear on that date, a bench warrant 
was issued. The bench warrant was sent to the Southern 
District of New York and the United States Attorney for 
the Southern District of New York obtained a warrant for 
the arrest of appellant. Appellant was arrested in New 
York and taking the position that he could not be removed 
to the District of Columbia, resisted removal. Hearings 
were had before the United States Commissioner. His 
removal was finally ordered. He petitioned for a writ of 
habeas corpus. A writ was issued and after hearing dis¬ 
charged. He was returned to the District of Columbia 
on September 28,1944. 

The appellant was brought before Judge Eicher at 1 -.50 
P. M. on September 28, 1944, and ordered to stand trial 
on the contempt charge on the following morning, Sep¬ 
tember 29, 1944, at ten o’clock. The appellant was then 
ordered committed to the Washington Asylum and Jail 
(T. R. 103) for the night. A motion of counsel pro-tern 
for sufficient time with which to familiarize himself with 
the facts and to prepare a defense was denied (T. R. 103). 
The suggestion of counsel pro-tem that the matter be as¬ 
signed to another court for hearing in conformance with 
conventional practice was denied (T. R. 103). The request 
that the appellant be released on his own recognizance was 
likewise denied (T. R. 103). Bond was set at $10,000 (T. 
R. 104). 

A hearing was had on September 29th and at the con¬ 
clusion thereof, appellant was adjudged guilty of contempt 
and the following sentence was imposed (T. R. 114): 

“Ordered that the said Henry H. Klein be, and 
he is, hereby committed to the Washington Asylum 
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and Jail for a period of ninety (90) days from the date 
of commitment; 

Provided, however, that after the said Henry H. 
Klein has been so committed for a period of ten days 
he may purge himself of his said contempt by signi¬ 
fying his willingness to appear in Court in Criminal 
Case No. 73,086, as attorney for the defendant there¬ 
in, Eugene Nelson Sanctuary, and to continue to repre¬ 
sent said defendant during and until the termination 
of said case, and to conduct himself therein in an or¬ 
derly and lawyerlike manner, and in good faith; And 
Provided Further, that if the said Henry H. Klein 
shall so appear and so conduct himself, the remainder 
of the said term of his sentence shall be suspended.” 

From this judgment of the District Court the appellant 
prosecutes this appeal. The appellant was denied release 
on his own recognizance pending appeal and was likewise 
denied bond pending appeal and was ordered committed 
to the Washington Asylum and Jail. This Court on Sep¬ 
tember 30, 1944, released appellant on bail in the amount 
of Fifteen Hundred Dollars. 

Statute. 

385. The Courts of the United States shall have power 
to impose and administer all necessary oaths and to pun¬ 
ish by fine or imprisonment, at the discretion of the court, 
contempts of their authority. Such power to punish con¬ 
tempts shall not be construed to extend to any cases ex¬ 
cept the misbehavior of any person in their presence, or 
so near thereto as to obstruct the administration of jus¬ 
tice, the misbehavior of any of the officers of said courts 
in their official transactions and the disobedience or resist¬ 
ance by any such officer, or by any party, juror, witness 
or other person to any lawful writ, process, order, rule, 
decree or command of said courts. 

28 U. S. C. 385 ; 36 Stat 1163. 
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SUMMARY OF ARGUMENT. 

There was no contempt of court since no act of the appel¬ 
lant took place in or about the court room or sufficiently 
close thereto to obstruct the normal operation of the court, 
which is the definition of contempt under Sec. 385, Title 28, 
U. S. C. 

The appellant was denied a fair and impartial hearing 
in violation of the Fifth Amendment by reason of the ani¬ 
mus of the court toward the appellant and the refusal of 
the court on motion to transfer the case to another court 
in violation of the accepted practice in Federal Courts. 

The sentence imposed by the court after a hearing in 
which the appellant was prevented from testifying in ex¬ 
planation or mitigation was void for uncertainty and, be¬ 
cause expressed in the alternative, it violated the provisions 
of Sec. 385, Title 28, U. S. C. which limits the sentence 
imposed to a fine or an imprisonment. 

The court had no jurisdiction of the appellant for the 
reason he was never served with legal process, the process 
of the court being void beyond the geographical limits of 
the District of Columbia. 
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ARGUMENT. 


I. 

There was no contempt within the Definition Contained in 

Sec. 385 Title 28, U. S. C. 

Rules for preserving discipline, necessary to the admin¬ 
istration of justice, came into existence with the law itself 
and contempt of court (contemptus curiae) has been a rec¬ 
ognized phrase in English law from the twelfth century to 
the present time. 

The punishment of contempt is the basis of all legal pro¬ 
cedure and implies two distinct functions to be exercised 
by the court. (1) enforcement of the process and orders of 
the court, disobedience to which may be described as “civil” 
contempt and (2) punishment of other acts which hinder the 
administration of justice, such as, disturbing the proceed¬ 
ings of the court while it is sitting or libeling the judge 
or publishing comments in a pending case which are dis¬ 
tinguished as criminal contempt. 

Civil contempt is a wrong for which the law awards rep¬ 
aration to the injured party, which, though nominally con¬ 
tempt of court, is a wrong of private nature between sub¬ 
ject and subject and the punishment is a form of execu¬ 
tion for enforcing the rights of a suitor. Actions of crim¬ 
inal contempt are those proceedings used to vindicate the 
authority of the court. 

The leading case on the procedure for punishment of 
contempt of court and the root of the present practice in 
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cases of criminal contempt is King v. Almon in which a 
bookseller was tried for libel of Chief Justice Mansfield 
and a judgement was prepared but never delivered by Mr. 
Justice Wilmot. This judgment, written in the year 1765 
holds that a libel on a judge in his judicial capacity is 
punishable by the process of attachment, without the in¬ 
tervention of a jury and that this summary form of pro¬ 
cedure is “founded on immemorial usage”. 

Wilmot’s Notes p. 243. 

Blackstone enumerates various classes of contempts and 
amongst them contempts by speaking or writing contemptu¬ 
ously of the court or judges acting in their judicial capacity 
by printing false accounts of pending causes. He adds 
“the process of attachment for these and like contempts 
must necessarily be as ancient as the laws themselves.” 

4 Commentaries 286. 

However, he also points out that summary punishment 
for contempt out of court and the use of attachment and 
the examination of the accused by interrogatories (an Eng¬ 
lish practice) is an anomaly in the law and “this method 
of making the defendant answer upon oath to a criminal 
charge is not agreeable to the genius of the common law in 
any other instance.” 

4 Commentaries 287-288. 

It is probable that Blackstone was influenced by Wilmot 
in arriving at this determination of the law since it is known 
that portions of the Commentaries were submitted to Wil¬ 
mot by Blackstone for the former’s approval. 

Wilmot’s Memoirs p. 201. 

The first reported case in an English court in which the 
undelivered judgment in Almon’s Case was cited and adopt- 
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ed by the court is Rex v. Clement, which involved the liabil¬ 
ity of the defendant for contempt for publishing a report 
of a trial in violation of a court injunction. The King’s 
Bench did not rule on the contempt merely holding that 
the injunction was valid and an indictment for contempt 
unnecessary. The court in its opinion refers to Wilmot’s 
decision in Almon’s Case and indicates its approval of the 
rule. 

Rex v. Clement, (1821) 4 Barn & Aid. 218. 

In 1785 Lord Erskine, then at the Bar, wrote an opinion 
laying down the principle that no crime can be considered 
a contempt of any particular court so as to be punishable 
by attachment unless the act which is the object of the 
punishment be in direct violation or obstruction of some¬ 
thing previously done by the court which issues it and 
which the party attached was bound by some antecedent 
proceeding of it to make a rule of his conduct. 

Lord Erskine when Lord Chancellor acted upon this 
principle in an important case and indicated that he was 
not prepared to subscribe to the doctrine that constructive 
contempt is punishable by attachment 

Ex parte Jones, (1806) 1 Ves. 237. 

This decision of the eminent Judge was due to the an¬ 
tipathy toward summary punishment of contempts of court 
based on the doctrine in Almon’s Case and on the assump¬ 
tion of the eminent Justice Wilmot that such was the law 
and that it had existed from ‘‘time immemorial”, although 
as Blackstone pointed out, it was an anomaly in the English 
jurisprudence. 


The American Law. 

The first case in the United States involving interpre¬ 
tation of the Almon Case was the impeachment of Judge 
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Peck in 1831 before the Senate of the United States on the 
charge that, while sitting as a judge of a district court, he 
had caused an attachment for contempt to issue against 
one Lawless, an attorney practicing in his court and had 
summarily (without jury) sentenced him to twenty-four 
hours’ imprisonment and suspended him from practice for 
eighteen months. The contempt consisted of publishing 
in a newspaper a letter which the judge held to be a libel 
on himself in his judicial capacity. 

Almon’s case was the principal authority relied upon. 
James Buchanan, the Chief Manager of the impeachment, 
a distinguished member of the bar and later President, 
felt otherwise and argued that Almon’s Case is no case 
at all but merely an opinion of a judge, which was never 
delivered, and that the power to punish the offense of 
scandalizing a court is a Star Chamber power. 

Report of the Trial of James H. Peck p. 430. 

That this was his firm conviction was indicated by the 
fact that immediately upon the acquittal of Judge Peck 
by a vote of 22 to 21, Buchanan took action to fulfill the 
pledge made in his closing argument when he said <£ I will 
venture to predict that whatever may be the decision of 
the Senate upon this impeachment. Judge Peck has been 
the last man in the United States to exercise this power 
and Mr. Lawless has been its last victim.” 

Idem p. 430. 

On the day after the acquittal, as head of the Judiciary 
Committee of the House, Mr. Buchanan drafted an act to 
limit the power of the Federal judiciary in constructive 
contempts. This statute is now Sec. 385 of the U. S. Code 
(Judiciary) and Sec. 241 of the U. S. Code (Criminal). 
One provision of Sec. 385 being: 


# 



12 


* 4 That the power of the several courts of the United 
States to issue attachments and inflict summary pun¬ 
ishments for contempts of court shall not be construed 
to extend to any cases except the misbehavior of any 
person or persons in the presence of the said courts 
or so near thereto as to obstruct the administration 
of justice”, etc. 

under which section the present matter is apparently 
brought. 

The primary question is: was there any act of the appel¬ 
lant which could be construed as misbehavior in the pres¬ 
ence of the court or so near thereto as to obstruct the ad¬ 
ministration of justice? It is submitted that there was 
none. The appellant had merely withdrawn from the case 
because of the animosity of the court and because of the 
threats from third persons of bodily harm if he continued 
of record. He left his local counsel in charge of the case 
and had no notice the local counsel had been barred from 
the courtroom on July 5, 1944, the first day the appellant 
failed to appear in court. His only act, other than the 
withdrawal, was the notification to the court that he had 
so withdrawn. But this document was drafted after the 
appellant reached his offices in New York City and could 
not even remotely be construed as misbehavior in the pres¬ 
ence of the court or anywhere in the vicinity of the court. 

The most recent case interpreting this section of the 
statute defined the acts sought to be prohibited and the 
general intent of the statute in the following language: 

It is not sufficient that the misbehavior charged has 
some direct relation to the work of the court “Near” 
in this context, juxtaposed to 44 presence” suggests 
physical proximity, not relevancy. In fact, if the words 
44 so near thereto” are not read in the geographical 
sense, they come close, as the government admits, to 
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being surplusage. There may, of course, be many types 
of “misbehavior” which will “obstruct the administra¬ 
tion of justice” but which may not be “in” or “near” 
to the “presence” of the court * * * If “so near there¬ 
to” be given a causal meaning, then Sec. 268 by the 
process of judicial construction will have regained 
much of the generality which Congress in 1831 em¬ 
phatically intended to remove. 

Nye v. United States , 313 U. S. 33, 49. 

Citing Ex parte Paulson, Fed. Case No. 11.350, the Court 
held the first section of the 1831 Act which is the one ap¬ 
plicable here, if any be applicable: 

“Alludes to that kind of misbehavior which is cal¬ 
culated to disturb the order of the court such as noise, 
tumultuous or disorderly behavior either in or so near 
to it as to prevent its proceeding in the orderly despatch 
of its business”, p. 1208 That was a plain recogni¬ 
tion that the words “so near thereto” connote physi¬ 
cal proximity. 

Nye v. United States, 313 U. S. 33, 50. 

It can scarcely be contended that any act of the appellant 
qualifies as a contempt under this interpretation of the 
statute. Nor was there any obstruction of the administra¬ 
tion of justice. As the record discloses, attorneys were 
substituted willy-nilly by the court for various defendants 
regardless of the fact the substituting attorney knew little 
or nothing about the case of the second defendant he was 
authorized by the court to represent, For instance, At¬ 
torney Grant who already represented two defendants, 
Garland L. Alderman and E. J. Parker Sage, was appoint¬ 
ed to represent the appellant’s client, Sanctuary, over the 
objection of Sanctuary (T. R. 94) in the absence of Attor¬ 
ney Frey who represented Robert E. Edmondson and who 
had been arbitrarily appointed by the court to represent 
Sanctuary over the objection of both Frey and his client, 
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Edmondson (T. R. 93) to which was added the suggestion 
of the prosecutor, Rogge, that if Mr. Edmonson objected 
to Attorney Grant representing Sanctuary, then that the 
court appoint Attorney Lindas, who represented George 
S. Viereck and Attorney Ennis, who represented Gerhard 
Wilhelm Kunze. Thus were attorneys substituted in com¬ 
plete disregard of the Constitutional rights of the defend¬ 
ants and if the court felt that the appellant’s withdrawal 
obstructed in any way the progress of the trial, it would 
have been a simple matter to substitute any one of the 
several attorneys of record in the c&se for the defendant, 
Sanctuary, as was done later with the approval of the court 
and on suggestion of the prosecution, over the objection of 
Sanctuary and proceed with the trial without further delay 
(T. R. 99). 

n. 

The appellant was denied a fair and impartial hearing in 
violation of the Fifth Amendment to the Constitution of 
the United States. 

It is an elementary proposition that certain minimum 
standards are required in the conduct of a criminal trial 
to safeguard the constitutional rights of the defendant to 
a fair and impartial hearing. There can be no question but 
that the trial of the appellant in the District Court was a 
criminal trial. The distinction between civil and criminal 
contempt as indicated ante is defined as follows: 

A civil contempt proceedings is for the benefit of the 
complainant and the punishment meted out is reme¬ 
dial. A criminal contempt proceedings is to vindi¬ 
cate the authority of the court and the sentence is 
punitive. 

Coca Cola v. Fevlner , 7 Fed. Supp. 364. 

Gompers v. United States, 233 U. S. 604, 610. 
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The rule in regard to due process in cases of criminal 
contempt is set forth hv Mr. Justice Taft as follows: 

Due process of law in the prosecution of contempt, 
except that committed in open court, requires that the 
accused should be advised of the charges and have a 
reasonable opportunity to meet them by way of de¬ 
fense or explanation. We think this includes the assist¬ 
ance of counsel, if requested, and the right to call wit¬ 
nesses and give testimony relative either to the issue 
of complete exculpation or in extenuation of the offense 
and in mitigation of the penalty to be imposed 
Cooke v. United States, 267 U. S. 517,537. 

It was, therefore, reversible error to sustain the objec¬ 
tion of the prosecution to evidence sought to be introduced 
by the appellant that he was the victim of “a conspiracy 
of some elements of Jewish people in the United States’’ 
(T. R. 16) and that he had received threats from various 
Jewish sources after making his opening statement on May 
23, 1944 and during the twelve weeks he was on trial (T. 
R. 27) and that he had received a letter from one Gold¬ 
smith stating “without making any wild threats, that you 
are being provided for” (T. R. 28) since even if these 
facts did not go to the issue of complete exculpation they 
were at least admissible in extenuation of the offense, if 
any, or in mitigation of the penalty to be imposed. It can 
scarcely be contended that an attorney is required to be 
in court at all times even at the risk of bodily h&rm or the 
loss of his life. Since the power of the court is limited to 
punishment of acts in the presence of the court or in the 
immediate vicinity thereof, the court was in no position 
to offer protection to any attorney even if the threats had 
been brought to the attention of the court prior to the 
withdrawal of the appellant (T. R. 17). 

There were numerous other reversible errors: the prin¬ 
cipal one was the refusal of the court to transfer the case 
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to another judge on request of counsel (T. R. 4, 5, 103) as 
was done in another contempt case in the same count charg¬ 
ing a contempt before Judge Eicher. Laughlin v. United 
States , No. 8757 U. S. C. A. (D. C.) 1944. 


While there is no hard and fast rule on the subject, the 
Federal courts have from time to time indicated their dis¬ 
approval of the judge who charges the contempt sitting 
in judgment on the same contempt where other judges are 
available. 

As the court pointed out in the Toledo Newspaper Case, 
the better policy is to call in another judge and even if 
no other judge happens to be available in the district, the 
federal system provides special facility for providing an¬ 
other judge through assignment by the Court of Appeals 
of a judge from another district. 

Toledo Newspaper Co. v. United States, 237 Fed. 

986, 988. 

The publication claimed to be contemptuous was 
dominantly a libel upon the individual judge who had 
issued the injunction. In such a case, and where there 
is no impelling necessity or exigency, we greatly dep¬ 
recate the prosecution of contempt proceedings before 
that same judge. 

Cornish v. United States, 299 Fed 283, 285. 

Other errors vrere: the refusal of the court to admit evi¬ 
dence that the appellant had been in continuous attend¬ 
ance at trial (T. R. 23) in refusing to allow the respond¬ 
ent to testify as to his opening statement in the parent 
trial (T. R. 24) and in refusing to permit the transcript 
in the parent trial to be produced for use of defense coun¬ 
sel (T. R. 25) and in refusing to permit appellant’s coun¬ 
sel to make an offer of proof indicating why he desired ac¬ 
cess to the transcript (T. R. 25) and in refusing evidence 
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of prior contempt citations (T. R. 26) and in refusing ad¬ 
mission of evidence showing -the source of the threats made 
against the appellant (T. R. 27) and in refusing defense 
counsel access to the transcript in the parent case for 
the date of March 13, 1944, without inquiry as to the pur¬ 
pose for which the testimony would be used or its appli¬ 
cability to the issues in the contempt case (T. R. 33). 

Evidence of the bias of the court may be discerned from 
the fact the court even refused defense counsel the right 
to read into the record portions of the original petition on 
which the order to show cause was based for the purpose 
of making a record of the denial or explanation of the 
allegations contained in the petition (T. R. 34). The court 
also erred in refusing the appellant the right to make a 
record through the witness, Elmhurst, of threats made 
against the appellant (T. R. 42). 

The malice of the court is further evidenced by the re¬ 
fusal of the court to set bond at all in the matter, although 
the charge was admittedly criminal and then reversing 
himself and setting the bond at $10,000 (T. R. 104), a sum 
which the court knew the appellant could not raise in a 
strange city in a few hours. This position of the court 
is in contrast to that taken when the appellant was pre- 
dviously fined for direct contempt. The court fined the ap¬ 
pellant $50.00, then $75.00, on which conviction the court 
set the appeal bond at $150.00. Later on the $100.00 fine 
the court set the appeal bond at $200.00 (T. R. 59). On the 
$200.00 fine the court set the appeal bond at $400.00 (T. R. 
59), indicating that in the present matter the court was 
more interested in seeing the appellant spend a night in 
jail than in maintaining a rational attitude and setting 
a reasonable bond which the appellant could provide. 
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The same might be said of the sentence given the appel¬ 
lant in the order of adjudication (T. R. 114). The court 
sentenced him to ninety days in the Washington Asylum 
and Jail. Compare this with the statement of the policy 
of the court on May 22, 1944 (T. R. 62) when the court 
said: 

The court now wishes to say to counsel for all de¬ 
fendants and defendants who appear for themselves, 
that the next time any defendant creates a disturbance 
that interferes with orderly procedure in this court, 
the court will sentence him to imprisonment for one 
week, and each succeeding disturbance will result in 
a double sentence, and so on, as long as those disturb¬ 
ances continue, the sentences to run cumulatively from 
the date when the trial ends, regardless of its out¬ 
come. (T. R. 62) 

Under this rule of court the appellant would have, at 
the maximum, if guilty, earned a sentence of three weeks, 
it being the third time the court had held him in contempt. 
Instead, he received three months. Thus it appears that 
the Court was so animated by malice toward the appellant 
that it refused to comply with its own rules. 

Acts which constituted a 4 * disturbance’ ’ from the view¬ 
point of the court may be determined from the record. On 
May 17, 1944, Attorney Dilling rose to point out to the 
court that one of the defense counsel was absent. The court 
ordered the marshal peremptorily to seat Mr. Dilling, with¬ 
out hearing, on the ground he was out of order (T. R. 64). 

Another instance of record is the Attempt of Mr. Jones, 
a defendant representing himself pro se, and therefore in¬ 
experienced and without legal advice, to address the court 
regarding the opening statement of the prosecution. He 
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was gaveled down before he had completed his first sen¬ 
tence (T. R. 60). He attempted to address the court in 
regard to the limitation of time ordered by the court on 
closing arguments of the defendants and was again gav¬ 
eled down (T. R. 60 ). Although there was nothing before 
the court, it granted an exception (T. R. 60). Jones then 
indicated a desire to bring to the attention of the court 
another matter which the court had indicated could be 
taken up in the absence of the jury (T. R. 60). The court 
consented to hear the matter. 

Jones attempted to call the attention of the court to 
the fact that the opening statement of the prosecution 
indicated an intention of the prosecution to use certain per¬ 
jured testimony. The Court immediately stopped Jones; 
refused to let him complete his motion for the record, or 
to show that he was being placed in double jeopardy (T. R. 
60), and when Jones insisted on a right to be heard, had 
been overruled and had taken his exception, the court sum¬ 
marily held him in contempt of court and fined him $100 
to be paid before 4:00 o ’clock the following Thursday (three 
days later) in default of payment of which Jones was or¬ 
dered sentenced to imprisonment in the District Jail until 
the fine and costs were paid (T. R. 61). 

i 

In view of the fact Jones was an indigent defendant, 
comparatively penniless, and unable to even retain coun¬ 
sel, the sentence of the court amounted to a life sentence. 
Further, it is apparent that bringing to the attention of 
the court, after the court had consented to hear the de¬ 
fendant, such matters as limitation of time on defendant’s 
closing arguments, use of perjured testimony or double 
jeopardy constituted 4 * creating a disturbance” in court 
and entitled the defendant to be fined summarily for con¬ 
tempt of court This conduct on the part of the court can- 
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not even remotely be classified as unbiased and can scarcely 
be classified as judicial, yet this is the court which charged 
the appellant with contempt of court through its tool, the 
prosecutor, and having so charged insisted on trying the 
appellant in the same court instead of complying with re¬ 
quest of counsel to transfer the matter to another court. 

Other evidence of bias on the part of the court was a 
ruling of the court that objections to statements of the 
prosecution were out of order if made at the time the 
statement was made. In answer to Attorney Thompson’s 
argument that he 4 ‘had a positive duty to interrupt pro¬ 
ceedings and bring to the attention of the court” relevant 
objections, the court replied: 

That matter was discussed in advance and the Court 
made the ruling that interruptions would not be per¬ 
mitted but that full opportunity for objections and mo¬ 
tions would be given later on and that was done. The 
Court stands on the record as made. (T. R. 65) 

Thus it was the position of the Court that objections 
and motions to strike would not be permitted until after 
the impact of the statement on the jury. 

In addition to the foregoing, the violation of the appel¬ 
lant’s constitutional rights, was aggravated by the arro¬ 
gance of the prosecutor, Rogge, in inserting himself into 
a controversy which was fundamentally between the court 
and the appellant and the general subserviency of the court 
to the prosecution, as this record will amply indicate, since 
it shows that every objection of the prosecution was uni¬ 
formly sustained and every objection of the defense just 
as uniformly overruled. Further, the appellant was in¬ 
terrupted by the court or prosecutor in every attempted 
explanation of his withdrawal. (Compare Cooke v. United 
States, 267 U. S. 517, 538.) 
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This condition of affairs can be illustrated in extcnso 
but a sample is the arrogance of the prosecutor in attempt¬ 
ing in open court to influence this court to appoint certain 
attorneys to represent this appellant’s client, Sanctuary, 
during the appellant’s absence. Out of twenty-odd attor¬ 
neys in the case, the prosecutor apparently had reasons 
for choosing two or three out of the group and the sub¬ 
serviency of the court can be indicated in no better fashion 
than to point out that instead of holding the prosecutor 
in contempt, he acceeded to the demand of the prosecution 
without question (T. R. 93, 94). The final illustration on 
the bias of the court is indicated in the following question 
propounded by the court to the defendant, Sanctuary: 

The Court: The Court might ask you, Mr. Sanctu¬ 
ary, what rights you claim to have under the Consti¬ 
tution in the light of your counsel’s contemptuous dis¬ 
appearance from this court as your representative? 
(T. R. 95). 

The obvious attitude of the court was that the contempt 
of the appellant, if any, was somehow transferred to his 
client and created a dual responsibility after the fashion 
of the doctrine of transferred intent in the law of torts 
and that as a result, the defendant, Sanctuary, has lost 
his Constitutional rights to a trial by jury, due process, 
etc. and was completely at the mercy of the court. 

This position would be treated as nonsensical by one 
mildly versed in the law but here was a layman in a di¬ 
lemma: One counsel had withdrawn because of intimida¬ 
tion in and out of court, his second counsel had been sum¬ 
marily disbarred by order of the court from the case (T. 
R. 92) for reasons having nothing to do with this defend¬ 
ant, Sanctuary, and he is left without counsel. When he 
notifies the court that he is standing on whatever Constitu- 
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tional rights he may have, in his present position, he is, 
in effect, told by the court that he is liable along with his 
attorney for contempt of court and has no Constitutional 
rights of which the court is aware. This, then, was the 
judicial version of due process of law in the matter of 
United States v. McWilliams, et al., Criminal Case No. 
73086 in the District Court of the United States for the 
District of Columbia. This was the “due process” under 
which this appellant was tried. 

m. 

The sentence of the Court being conditional is void for un¬ 
certainty and in violation of Sec. 385, Title 28 U. S. C. 

It is well settled law that a sentence by a court in a crim¬ 
inal case must be definite, unambiguous, and certain. As 
Wharton states the rule: 

The sentence must be definite, exact, and peremptory. 
Hence, it has been held error for a sentence to recite 
that the court is “of the opinion” that a defendant 
should pay a fine, etc., the true form being “it is con¬ 
sidered that he shall”, etc.; and also to incorporate 
a condition of remission (citing State v, Benne*t, 15 
N. C. 44) and also when instead of a definite, an in¬ 
definite determination is assigned. (Citing 1 Sidney 
214, 82 Eng. Rep. 1064.) Nor can indefiniteness be 
cured by an appeal to other records. 

3 Wharton Cr. Proc. (1918) Sec. 1864. 

The sentence should be certain and definite so that 
the prisoner and the officer charged with the execution 
of the sentence may know’ what punishment has been 
imposed without being required to inspect the record. 
It must not depend on any condition or contingency 
nor be made subject to a future decision. 

16 Corp. Jur. Sec. 3078. 

In one of the most recent cases on this subject, the de¬ 
fendant was convicted of speeding. The Court said in 
sentencing the defendant: 
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gation to respond to the rule to show cause which was made, 
returnable on July 21, 1944, at 10:00 o’clock A. M. When 
appellant did not appear on that date, a bench warrant 
was issued. The bench warrant was sent to the Southern 
District of New York and the United States Attorney for 
the Southern District of New York obtained a warrant for 
the arrest of appellant. Appellant was arrested in New 
York and taking the position that he could not be removed 
to the District of Columbia, resisted removal. Hearings i 
were had before the United States Commissioner. His i 
removal was finally ordered. He petitioned for a writ of 
habeas corpus . A w T rit was issued and after hearing dis- : 
charged. He was returned to the District of Columbia 
on September 28,1944. 

The appellant was brought before Judge Eicher at 1:50 
P. M. on September 28, 1944, and ordered to stand trial 
on the contempt charge on the following morning, Sep- ; 
tember 29, 1944, at ten o’clock. The appellant was then I 
ordered committed to the Washington Asylum and Jail j 
(T. R. 103) for the night. A motion of counsel pro-tem 
for sufficient time with which to familiarize himself with 

i 

the facts and to prepare a defense was denied (T. R. 103). 
The suggestion of counsel pro-tem that the matter be as¬ 
signed to another court for hearing in conformance with 
conventional practice was denied (T. R. 103). The request 
that the appellant be released on his own recognizance was 
likewise denied (T. R. 103). Bond was set at $10,000 (T. 
R. 104). 

A hearing was had on September 29th and at the con¬ 
clusion thereof, appellant was adjudged guilty of contempt 
and the following sentence was imposed (T. R. 114): 

“Ordered that the said Henry H. Klein be, and 
he is, hereby committed to the Washington Asylum 


6 


and Jail for a period of ninety (90) days from the date 
of commitment; 

Provided, however, that after the said Henry H. 
Klein has been so committed for a period of ten days 
he may purge himself of his said contempt by signi¬ 
fying his willingness to appear in Court in Criminal 
Case No. 73,086, as attorney for the defendant there¬ 
in, Eugene Nelson Sanctuary, and to continue to repre¬ 
sent said defendant during and until the termination 
of said case, and to conduct himself therein in an or¬ 
derly and lawyerlike manner, and in good faith; And 
Provided Further, that if the said Henry H. Klein 
shall so appear and so conduct himself, the remainder 
of the said term of his sentence shall be suspended. 7 * 

From this judgment of the District Court the appellant 
prosecutes this appeal. The appellant was denied release 
on his own recognizance pending appeal and was likewise 
denied bond pending appeal and was ordered committed 
to the Washington Asylum and Jail. This Court on Sep¬ 
tember 30, 1944, released appellant on bail in the amount 
of Fifteen Hundred Dollars. 

Statute. 

385. The Courts of the United States shall have power 
to impose and administer all necessary oaths and to pun¬ 
ish by fine or imprisonment, at the discretion of the court, 
contempts of their authority. Such power to punish con¬ 
tempts shall not be construed to extend to any cases ex¬ 
cept the misbehavior of any person in their presence, or 
so near thereto as to obstruct the administration of jus¬ 
tice, the misbehavior of any of the officers of said courts 
in their official transactions and the disobedience or resist¬ 
ance by any such officer, or by any party, juror, witness 
or other person to any lawful writ, process, order, rule, 
decree or command of said courts. 

28 U. S. C. 385 ; 36 Stat 1163. 


23 


“I am going to adjourn this case one week for sen¬ 
tence, and at that time will fine you somewhere in the 
neighborhood of sixty dollars and give you an option 
of paying that fine in full or if you bring in a public 
liability policy covering that car, I will suspend as 
much of that fine as it will take to pay for that policy, 
provided it is kept in force and it is filed here with the 
clerk of the court for one year. If you can’t pay the 
fine I will suspend sentence on condition you leave 
your operator’s license here with the clerk of the court 
for a period of sixty days, so you do not drive a car 
for sixty days.” 

! 

In its opinion the Court said: i 

“It has long been established that the sentence of 
a court in a criminal action must be certain and definite.; 
It must not be in the alternative. In the absence of a 
statute authorizing it, an alternative sentence cannot 
be imposed. Bishop on Criminal Procedure, 870, 875.; 
People v. Mittleman, 150 Misc. 394; 268 N. Y. S. 819. 
Brounbridge v. People, 38 Mich. 751; In re Bray, Supt., 
12 N. Y. S. 366. In 16 Corpus Juris, page 1303, the 
following statement will be found, “The sentence 
should be certain and definite * * * It must not depend 
on any condition or contingency or be made subject 
to a future decision. • • * In the absence of statute 
authorizing it, a sentence directing the alternative pun¬ 
ishment of fine or imprisonment is void for uncertain- i 
tv. ’ As stated above, the imposition of a fine of sixty 
dollars was a definite sentence but the court made it 
an alternative one when it allowed the defendant to 
change that sentence by complying with certain con- 
ditions. When the court stated that the defendant 
could pay the fine if he so desired, or have part or 
whole of the fine suspended by exercising certain op- ; 
tions he made the fine an alternative one, which under 
the law he had no authority to do. In other words, 
by imposing the conditions he rendered invalid a sen¬ 
tence which would otherwise be legal.” 

City of Rochester v. Newton 8 N. Y. S. (2) 441. 
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While the cases are not voluminous, this is also a recog¬ 
nized rule of Federal practice. In a case where a defend¬ 
ant was sentenced to a Federal reformatory “for one year 
and tw’o months or be changed to $1000, if paid” it -was 
held that the sentence, being in the alternative, was void. 

Adcrhold, Warden v. O’Neill, 66 Fed. (2) 85. 

In re Miller, 135 U. S. 263. 

Wagner v. United States, 3 Fed. (2) 864. 

In the instant case, the court at the conclusion of the 
hearing, filed a formal order sentencing the defendant to 
ninety days in jail and then added the following proviso: 

“Provided, however, that after the said Henry II. 
Klein has been so committed for a period of ten days 
he may purge himself of his said contempt by signify¬ 
ing his willingness to appear in Court in Criminal 
Case No. 73,086, as attorney for the defendant therein, 
Eugene Nelson Sanctuary, and to continue to represent 
said defendant during and until the termination of said 
case, and to conduct himself therein in an orderly and 
lawyerlike manner, and in good faith; And Provided 
Further, that if the said Henry H. Klein shall so appear 
and so conduct himself, the remainder of the said term 
of his sentence shall be suspended. ” 

It is obvious that this sentence is conditional and in the 
alternative and dependent on the happening of a future 
event in violation of the accepted law. It would have been 
possible for a court acting in good faith to suspend the 
sentence, but the court elected to make it an alternative one. 
In any event, the defendant was sentenced to ten days. 
Coupled with this, the court adds an alternative of an elec¬ 
tion to appear at trial after ten days in jail and “conduct 
himself therein in an orderly and lawyerlike manner” and 
to so function as defense counsel for the balance of the 
trial, with a threat of an additional eighty days in jail if 
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“I am going to adjourn this case one week for sen¬ 
tence, and at that time will fine you somewhere in the 
neighborhood of sixty dollars and give you an option 
of paying that fine in full or if you bring in a public 
liability policy covering that car, I will suspend as 
much of that fine as it will take to pay for that policy, 
provided it is kept in force and it is filed here with the 
clerk of the court for one year. If you can’t pay the 
fine I will suspend sentence on condition you leave 
your operator’s license here with the clerk of the court 
for a period of sixty days, so you do not drive a car 
for sixty days.” 

In its opinion the Court said: 

“It has long been established that the sentence of 
a court in a criminal action must be certain and definite. 

It must not be in the alternative. In the absence of a 
statute authorizing it, an alternative sentence cannot 
be imposed. Bishop on Criminal Procedure, 870, 875. 
People v. Mittleman, 150 Misc. 394; 268 N. Y. S. 819. 
Brounbridge v. People, 38 Mich. 751; In re Bray, Supt., 

12 N. Y. S. 366. In 16 Corpus Juris, page 1303, the 
following statement will be found, “The sentence 
should be certain and definite * * # It must not depend 
on any condition or contingency or be made subject 
to a future decision. * * * In the absence of statute 
authorizing it, a sentence directing the alternative pun¬ 
ishment of fine or imprisonment is void for uncertain¬ 
ty.’ As stated above, the imposition of a fine of sixty 
dollars was a definite sentence but the court made it 

i 

an alternative one when it allowed the defendant to 
change that sentence by complying with certain con¬ 
ditions. When the court stated that the defendant 
could pay the fine if he so desired, or have part or 
whole of the fine suspended by exercising certain op¬ 
tions he made the fine an alternative one, which under 
the law he had no authority to do. In other words, 
by imposing the conditions he rendered invalid a sen¬ 
tence which would otherwise be legal.” 

City of Rochester v. Newton , 8 N. Y. S. (2) 441. 
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While the cases are not voluminous, this is also a recog¬ 
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and two months or be changed to $1000, if paid” it w*as 
held that the sentence, being in the alternative, wras void. 

Aderhold, Warden v. O'Neill, 66 Fed. (2) 85. 
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In the instant case, the court at the conclusion of the 
hearing, filed a formal order sentencing the defendant to 
ninety days in jail and then added the following proviso: 

“Provided, however, that after the said Henry H. 
Klein has been so committed for a period of ten days 
he may purge himself of his said contempt by signify¬ 
ing his willingness to appear in Court in Criminal 
Case No. 73,086. as attorney for the defendant therein, 
Eugene Nelson Sanctuary, and to continue to represent 
said defendant during and until the termination of said 
case, and to conduct himself therein in an orderly and 
lawverlike manner, and in good faith; And Provided 
Further, that if the said Henry H. Klein shall so appear 
and so conduct himself, the remainder of the said term 
of his sentence shall be suspended.” 

It is obvious that this sentence is conditional and in the 
alternative and dependent on the happening of a future 
event in violation of the accepted law. It would have been 
possible for a court acting in good faith to suspend the 
sentence, but the court elected to make it an alternative one. 
In any event, the defendant was sentenced to ten days. 
Coupled with this, the court adds an alternative of an elec¬ 
tion to appear at trial after ten days in jail and “conduct 
himself therein in an orderly and lawyerlike manner” and 
to so function as defense counsel for the balance of the 
trial, with a threat of an additional eighty days in jail if 
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the court should find subsequently that he failed to behave 
in “an orderly and lawyerlike manner 7 ’ at any time during 
the remainder of the trial. 

While the expression “conduct himself in an orderly and 
lawyerlike manner” might not create a difference of stand¬ 
ard in most courts, considering the position of the court 
in the parent case on what constituted a “disturbance’’ 
in court, referred to ante , leaves this portion of the sen¬ 
tence highly ambiguous. There is no standard by which 
this phrase can be judged when a delay in cross examina¬ 
tion or attempting to raise vital Constitutional questions 
or some real or fancied disrespect to the court at trial 
could be summarily adjudged misbehavior and warrant 
'the imposition of the additional eighty days. 

It is obvious that the purpose of the court was to vent 
his spleen on the appellant by making him spend ten days 
in jail in any event. The position of the client, being com¬ 
pelled to proceed with the trial for a period of ten days 
without counsel or with substituted counsel who knew noth¬ 
ing of his case, did not enter into consideration. 

The order shows that the obvious purpose of the court 
was to require the appellant, after he had served ten days 
in jail, in the event he elected to accept the “purge”, to 
appear during the remainder of the trial and try his case 
with a club over his head which would require him to de¬ 
fend his client in silence. For this reason as well as for 
the reasons mentioned ante the sentence was void. 

The sentence is void for another reason. It is obvious, 
on reading the provisions of Sec. 385, Title 28, U. S. C. 
that the statute limits the possible sentence for violation 
of the statute to a fine or an imprisonment. The provi- 
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sion is in the alternate and is exclusive of other possible 

sentences. Hence, it has been held that a combination 
sentence of fine and imprisonment, when both are ordered 
for the same contempt, is void being in violation of the 
statute. 

Wilson v. United States, 26 Fed. (2) 215. 

Clerk v. United States, 61 Fed. (2) 695. 

It would appear, therefore, that the courts are limited 
to one or the other form of sentence and by implication, 
barred from handing down sentences which, in addition 
to the statutory penalty, are original or alternative penal¬ 
ties or which provide for a remission on the happening of 
future events. 


IV. 


The Court had no jurisdiction for the reason that the pro* 
cess of the Court was void outside the District of Co¬ 
lumbia. 

The appellant was arrested in the City of New York on 
a warrant based on a rule to show cause issued by Judge 
Eicher in the District of Columbia (T. R. 105) and served 
on the appellant in New York City (T. R. 101) and was 
extradited to the District of Columbia, after a hearing in 
New York before United States Commissioner, Cotter, for 
trial on the charge of criminal contempt which extradition 
was based on the show cause order (T. R. 16). 

There was filed in the contempt proceedings a motion 
to quash the warrant. There was also filed in the same 
matter a motion to quash the service on the appellant (T. 
R. 11). Both motions were overruled (T. R. 12). 

It is the view of appellant that the order to show cause 
had no validity outside the limits of the District of Co- 
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lumbia. In Palmer v. Thompson , 20 App. D. C. 273, this 
court said: 

“* * * it is undoubtedly the general rule of law that 
no court has authority or jurisdiction beyond the ter¬ 
ritorial limits of the district for which it has been 
established notwithstanding that it may be, as in the 
present case, only one of numerous similar courts of 
the same sovereignty. No court can by its writ im¬ 
pose a duty upon an officer outside of those limits. 
It may well be that under exceptional circumstances, 
it may direct its own officer for some specific purpose 
to go outside of its own territorial limit, but we can¬ 
not understand how it can assume any authority un¬ 
der the general powers vested in it to issue its precept 
to the officer of another jurisdiction, when it has no 
power to enforce the performance of the duty. In our 
opinion neither section 1014 nor section 716 of the 
revised statute purports to grant any such power. 
The provisions of section 1014 are certainly inconsist¬ 
ent with the theory of such a grant of power, and there 
is no good ground to construe the power granted in 
716, “To issue all writs not specifically provided for 
by statute, which may be necessary for the exercise 
of their respective jurisdictions and agreeable to the 
usages and principles of law, as intended to abolish 
the restrictions inherent in territorial limitation. 7 * 

In the case of Mitchell v. Dexter , 244 Fed. 926, the court 
cited this court’s opinion in Palmer v. Thompson and also 
held that the proceeding for contempt was civil in its 
nature and the District Court of Wisconsin was without 
authority to issue the writ for the arrest of petitioner in 
the district of Massachuetts. And the court also said that 
even if it was determined that the contempt was a crim¬ 
inal proceeding at law, that the District Court of Wiscon¬ 
sin was without authority under Section 262 of the Judicial 
Code (R. S. Sec. 716) to issue its writ for the arrest of 
Dexter in Massachusetts and his removal to the District 
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of Wisconsin. And the Court said further in the Dexter 
case: 

“Furthermore, we do not think section 262 of the 
Code (R. S. Sect. 716; Judiciary Act Sept. 24, 1789, 
c. 20, sect. 14, 1 Stat. 73) gives authority to a federal 
District Court to issue processes to run beyond the 
limits of the territory in which it is established, but 
rather that it is a designation of the form or charac¬ 
ter of writs which such court may issue within the 
territory where it is established. Hills & Co. v. Hoo¬ 
ver , 220 U. S. 32; McClellan v. Carland, 217 U. S. 269. ” 

We say in the view of these authorities, that the order 
for rule to show cause was without validity beyond the 
limits of the District of Columbia, and there was no statu¬ 
tory authority for returning him to the District of Co¬ 
lumbia. 


Conclusion. 

It is the contention of the appellant that the entire con¬ 
tempt proceedings are void for the reason the process of 
the court, on the basis of which the appellant was arrested 
in New York City, was void beyond the geographical limits 
of the District of Columbia and the motion to quash the 
service should have been granted. 

The court erred in refusing to transfer the case to an 
unbiased judge, contrary to accepted practice in the Fed¬ 
eral Courts. The hearing before Judge Eicher by reason 
of the void service and the denial of a change of venue, as 
well as for other reasons, was a gross violation of the 
constitutional right of the appellant under the Fifth 
Amendment to a fair and impartial hearing before a court 
having jurisdiction of the cause. 

The act of the appellant in withdrawing from the case 
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because of threats of bodily harm emanating from Jewish 
sources in New York City and because of the animus of the 
trial court which indicated a bias against the appellant 
personally, as was evidenced by the court holding the ap¬ 
pellant in contempt for “delaying cross-examination’* while 
searching for a document, negative any intent to be in con¬ 
tempt of court. The appellant felt that his own safety 
required withdrawal and that the animus of the court 
against the appellant personally, precluded the appellant 
from rendering proper assistance of counsel to his client 
and that it was, therefore, advisable to withdraw and leave 
the trial in the hands of his client’s local counsel who had 
jointly with the appellant assisted in preparation of the 
defense and who had appeared every day at trial. The 
act of the court in summarily disbarring the local counsel 
from the trial and from the courtroom after the appellant 
had withdrawn from the case and had returned to New 
York can not be charged to the appellant. 

In any event, there was no contempt of court within the 
meaning of section 385 of Title 28 U. S. C. as that statute 
has been recently interpreted by the Supreme Court in 
Nye v. United States since no act of the appellant took 
place in the courtroom or in the geographical proximity 
thereof and there was no act of the appellant which ob¬ 
structed the orderly progress of the trial. If there was 
such obstruction (which is negatived by the practice of 
appointing attorneys willy-nilly) then it was caused by the 
court disbarring the local counsel from the case for mat¬ 
ters with which the appellant had nothing to do, and thus 
leaving appellant’s client without counsel. 

Finally, the sentence of the court being indefinite and 
in the alternative is void, being in violation of the accepted 



INDEX. 


PAGE 

Bill of Exceptions___ 2 

Exhibit A—Proceedings of March 13, 1944. 44 

Exhibit B—Proceedings of March 13, 1944__ 47 

Exhibit C—Proceedings of April 17, 1944—. 49 

Exhibit D—Proceedings of May 22, 1944_ 51 

Exhibit E—Proceedings of June 27, 1944. 68 

Exhibit F—Proceedings of June 29, 1944_ 73 

Exhibit G—Proceedings of July 5, 1944. 74 

Exhibit H—Proceedings of July 6, 1944_ 78 

Exhibit I—Proceedings of July 7, 1944_ 82 

Exhibit J—Proceedings of July 10, 1944_ 83 

Exhibit K —Proceedings- of July 10, 1944_ 84 

Exhibit L —Proceedings of July 11, 1944.... 89 

Exhibit M—Proceedings of July 12, 1944_ 90 

Exhibit N—Proceedings of July 13, 1944_ 94 

Exhibit 0—Proceedings of July 17, 1944_ 97 

Exhibit P—Proceedings of September 28, 1944_ 100 

Exhibit Q—Order to Show Cause- 105 

Exhibit R—Petition to Show Cause_ 106 

Exhibit S—Exceptions, Objections and Motions_ 109 

Exhibit T—Order of Adjudication- 114 




















United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 8870 

January Term, 1945. 


HENRY H. KLEIN, Esq., 
vs. 


Appellant, 


UNITED STATES OF AMERICA, 

Appellee. 


Appeal from the District Court of the United States for 
the District of Columbia. 


RECORD. 


2 


In the District Court op the United States 
For the District of Columbia 


CRIMINAL No. 73086 


CONTEMPT 


UNITED STATES OF AMERICA, 


Plaintiff, 


vs. 


Joseph: e. McWilliams, et ai., 

Defendants. 


In the Matter of HENRY H. KLEIN, Esq. 


BILL OF EXCEPTIONS 


Be it remember that this cause came on for hearing 
before the Honorable Edward C. Eicher in Criminal Court 
No. 1 at 10 o’clock a.m. on September 29,1944. The Gov¬ 
ernment was represented by 0. John Rogge, Esq., and 
Philip R. Miller, Esq. The respondent was represented 
by James J. Laughlin, Esq. The following proceedings 
occurred in Court:— 
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“The Court: Are all parties ready to proceed? 

“Mr. Laughlin: Your Honor, I would like to sug¬ 
gest, under the authority of the Cooke case, that this 
case be certified to another judge. 

“I would like to call your attention particularly to 
the concluding part of that case, Cooke v. U. S., as 
reported— 

“The Court: (Interposing) The Court is quite fa¬ 
miliar with the case, but you may proceed. 

“Mr. Laughlin: I won’t read all of the case, but 
I do want to read this: 

‘Another feature of this case seems to call for 
remark. The power of contempt which a judge 
must have and exercise in protecting the due and 
orderly administration of justice, and in main¬ 
taining the authority and dignity of the court, is 
most important and indispensable. But its exer¬ 
cise is a delicate one, and care is needed to avoid 
arbitrary or oppressive conclusions. This rule of 
caution is more mandatory where the contempt 
charge has in it the element of personal criticism 
or attack upon the judge. The judge must banish 
the slightest personal impulse to reprisal, that he 
should not bend backward and injure the author¬ 
ity of the court by too great leniency. The sub¬ 
stitution of another judge would avoid either ten¬ 
dency but it is not always possible. Of course, 
where acts of contempt are palpably aggravated 
by a personal attack upon the judge, in order to 
drive the judge out of the case for ulterior rea¬ 
sons, the scheme should not be permitted to suc¬ 
ceed. But attempts of this kind are rare. All of 
such cases, however, present difficult questions for 
the judge. All we can say upon the whole mat¬ 
ter is that, where conditions do not make it im¬ 
practicable or where the delay may not injure 
public or private right, a judge, called upon to 
act in a case of contempt by critical attack upon 
him, may, without flinching from his duty, prop¬ 
erly ask that one of his fellow judges take his 
place.’ Citing cases. 
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... ‘The case before us is one in which the issue 
between the judge and the parties had come to 
involve marked personal feelings that did not make 
for an impartial and calm judicial consideration 
and conclusion, as the statement of the proceed¬ 
ings abundantly shows. We think, therefore,, that 
when this case again reaches the district court, 
to which it must be remanded, the judge imposed 
the sentence herein should invite the senior cir¬ 
cuit judge of the circuit to assign another judge 
to sit in the second hearing of the charge against 
the petitioner.’ 

“Now, in this case, I think we have such a situ¬ 
ation. Of course, there is no quarrel with the 
proposition that the authority and dignity of the 
court must be maintained, but, of course, Mr. Klein 
has maintained that the step he took he was forced 
to take for fear of continued reprisals. 

“Mr. Klein set forth that he had twice been 
fined for contempt without just cause and that on 
one occasion he had suffered the disgrace of being 
forcibly ejected from the courtroom. I think that 
happened sometime in March. 

“I would say this: Assigning this to another 
judge would not delay the proceedings. This is 
unlike the average district court where there is 
just one judge, and to disqualify a judge at the 
last moment would result in great delay. We have 
a number of judges in this court, 12 or 11 now, and 
I think there are perhaps two or three or four 
in the building today. So, I say, in the interest 
of justice, considering all of the facts of this case 
_ and so that this man may be dealt with fairly and 
impartially and, on the other hand, so that your 
Honor may be free from any criticism that may 
arise as a result of your personal feeling, I feel 
another judge should be assigned this case. 

“Of course, I am compelled to say this further, 
thatwhile I was not present yesterday, I was engaged 
in hearings in another jurisdiction, but I am told that 
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yesterday your Honor set bond in the amount of $10,- 
000. I have never known of bond in that sum being 
set in a contempt case, particularly where the person 
involved is an attorney. Certainly, Mr. Klein is an 
attorney, and. as an officer of the court, would always 
respond, and I think the best proof of that is that he 
was virtually on personal bond in New York. I think 
there was a bond set, probably a nominal bond of $500. 
He was permitted to continue on that—Mr. Klein says 
he was on his personal recognizance for two months. 
So I think in vew of that situation the fact that your 
* Honor set bond in the amount of $10,000 must have 
indicated that you did have some personal feeling 
against this man which should always be avoided, and 
I believe, in view of all facts, the case should be certi¬ 
fied to another judge. 

“The Court: What is the position of Government 
counsel with regard to the application for transfer? 

“Mr. Rogge: The position of the Government is 
that the Cooke case has no application. What was 
involved in the Cooke case was certain language in a 
letter to the judge. 

“On the contrary, in this case, you have what we 
contend was a wulful contempt in open court of this 
court, and we think the only way to preserve the dig¬ 
nity of this court is to have this court itself handle 
that contempt committed in its presence. 

“There are a number of cases on the point to show 
that an attorney who wilfully absents himself without 
leave from the trial of a pending case is in contempt 
of court. I can cite, among others, for instance, People 
ex rel Chawler v. Newberger, 98 App. Div. 92 N. Y., 
where the court pointed out that 4 the abrupt deser¬ 
tion of a case in the midst of the trial’ by counsel seek¬ 
ing to have the court reverse its rulings and who ‘was 
doubtless prompted by zeal’, the Court said in that 
case, ‘but at the same time under a very mistaken 
apprehension of what his duty really amounted to an 
attempt to coerce the court and hence a criminal con¬ 
tempt thereof justifying commitment’ 
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“Or in People v. McDonnell, 377 Illinois 568, the 
court affirmed a judgment committing an attorney for 
criminal contempt of court where he failed to appear 
the day after the jury had been sworn in a murder 
prosecution. 

“The respondent in a hearing of the charges brought 
against him by the criminal court sought to explain 
his conduct by an attack of amnesia, but the court 
pointed out in rejecting his story that ‘if he desire 
for some obscure reason to bring about a mistrial in 
the murder case in which he was appearing he could 
not well have chosen a better means and the trial court 
and appellate court apparently assumed this to have 
been his malevolent intent/ 

“Or again, In re McHugh, 152 Michigan 505, in af¬ 
firming a conviction for criminal contempt resulting 
from the failure of attorneys to appear upon the open¬ 
ing of a murder trial, the court stated: 

‘Attorneys are officers of the court, and it is 
their duty to be in court upon the trial of causes 
duly set for trial of which they have had due no¬ 
tice. The respondents had undertaken the de¬ 
fense of one charged with murder. They had ap¬ 
plied verbally for a continuance which was re¬ 
fused. Four days later they applied by written 
motion supported by affidavits for a continuance. 
This was refused and the case again set for trial 
three days later. It was their duty to be present 
on that day unless prevented by circumstances en¬ 
tirely beyond their control . . . their duty to their 
client, to the court, and to the administration of 
justice, was to appear in court themselves so that 
the court might examine them and determine for 
itself whether they were in too precarious state 
of health to enter upon the trial’. 

“I might also cite to your Honor, by way of com¬ 
parison, Bowles v. United States, 44 Fed. (2d) 115, in 
the Fourth Circuit, where the court assumed the same 
thing but said that the one charged with contempt, I 
think, was entitled to a hearing, but there has been 
ample opportunity for a hearing. 
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“The order and petition ta show cause were filed 
in this court on July 15, 1944. They were served on 
July 15, 1944, and yesterday, after a lapse of more 
than two months, the respondent Klein asked for addi¬ 
tional time and your Honor gave him until this morn¬ 
ing. 

“I think the only thing that would comport with 
the dignity of this court and its preservation is for 
your Honor to deal with this contempt committed in 
* the presence of the court itself. I should also like to 
add a word about the bail of $10,000 which I do not 
think was excessive in view of the fact you have some¬ 
one who was committed to act as an officer of this 
court wilfully absenting himself from the case, ob¬ 
structing the trial of the case, embarrassing this court, 
and it has taken at least two months to bring this at¬ 
torney here. 

“I think, under the circumstances, the bail of $10,000 
was not excessive. 

“Mr. Laughlin: Let me say this: Wouldn’t we be 
faced with this situation! Wouldn’t you be sitting in 
judgment and deciding one of your own judicial agents ? 
Mr. Klein contends in this case that he was forced to 
do what he did. In other words, for questions of per¬ 
sonal safety he felt, due to the fact that he had twice 
been fined for contempt in trying to defend his client, 
Colonel Sanctuary, and being forced physically from 
the courtroom, suffering that disgrace, and he con¬ 
tends, therefore, that what he did he did because he 
was placed in terror and in fear. 

“Wouldn’t it resolve itself to this, that your Honor 
then would be sitting in judgment on that proposition, 
that you would have to determine yourself whether 
your own acts were such that Mr. Klein was justified? 

“If Mr. Klein, through motives that he believed to 
be good, that he felt that he was in fear and that he 
did this not with the wrongful intent and it was wilful 
to that extent, of course, then the offense could not be 
made out, and I say, therefore, that your Honor should 
not be in the position to have to sit in judgment and 
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decide that very question. I think that question should 
be decided by another judge after testimony is taken. 

‘ * The Court: The record, of course, shows that there 
was imposed by formal order only one fine for previous 
contempt of this court by Mr. Klein. It is true that 
earlier in the spring there vras a fine of $200 imposed 
by the court in open court upon Mr. Klein, but here is 
a matter now that is within the Court’s own knowledge. 

“Mr. Klein came to the Court’s chambers after that 
episode and was so profuse in his apologies that the 
Court told Mr. Klein at that time that no formal order, 
imposing that fine, would be entered against him pro¬ 
vided his conduct thereafter was professional and that 
thereafter he continued to represent his client in good 
faith and in a lawyerlike manner, and his attitude, both 
toward the Court and all other parties connected with 
the case. 

“So it is only the occasion in June in connection with 
which there was an actual former order with the im¬ 
position of a fine entered. The Court does not have 
that order before it, but that occurred at least two or 
three weeks, perhaps longer— 

“Mr. Klein: (Interposing Over a month. 

“The Court: (Continuing) —prior to the time of 
Mr. Klein’s disappearance from this court, and his 
disappearance coincided so closely with the order of 
this court directing that you, Mr. Laughlin, who is now 
appearing as counsel, to have no further participation 
in the main case, that the Court was and is compelled 
to the conclusion that Mr. Klein’s action in absenting 
himself from the trial at that time so contemporane¬ 
ously with the other incident that the Court has men¬ 
tioned, as I say, the Court was compelled to the con¬ 
clusion that there was a connection between the two 
and that your absenting yourself from the trial was 
not in good faith, and the Court states at this time that 
that was one of the impelling motives of this Court in 
signing this order calling upon you to show cause why 
you should not be punished for contempt in connection 
with your absenting yourself from the trial. 
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“The Court, in reading the petition that was pre¬ 
sented by Government counsel, noted at that time and 
notes now that the sole ground of the present proceed¬ 
ing is your absenting yourself without leave and re¬ 
fusing and continuing to refuse to appear to represent 
your client. 

“The Court recalls also, and will state for the record 
at this time, that on the day of your failure to appear, 
your client, at his own request, was given the oppor¬ 
tunity to talk with the Court privately at the bench, 
and in that conference your client said to the Court 
that your disappearance had been without his knowl¬ 
edge, and so far as he knew, you were going to return 
and desired you to return. He also indicated that he 
had had word from you that you would return, and 
the Court recalls the reason he gave for his opinion 
at that time. He told me, in substance, that he thought 
certain that you would return because you had so re¬ 
peatedly told him that you desired to continue your 
representation of him in this case, because you granted 
to show the world that ‘there was at least one honest 
Jew in the world.’ 

“Under all those circumstances and that background, 
the Court does not feel that there is anything personal 
involved in this particular inquiry so far as this Court 
is concerned of a character that would bring it within 
the very proper discussions and admonitions laid down 
by the court in the Cooke case, and this Court, there¬ 
fore, feels that it may very properly and in pursuance 
of its duty as the presiding justice in this case wherein 
the only endeavor of this Court has been to permit the 
administration of justice to proceed in orderly fashion, 
to permit the Government to present its evidence, what¬ 
ever it may have that is competent and relevant for 
consideration by the Court and the jury in this case 
and that the Court would be doing much less than its 
duty if it did not accept that responsibility and live 
up to that responsibility to the best of its knowledge 
and ability in order that, when the Government has 
introduced its evidence and has rested its case, the 
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Court then, for the first time, will be in a position, 
intelligently, to exercise its function and its duty that 
the law imposes upon it to determine whether or not 
that evidence, the evidence that the Court, according 
to its light in interpreting the law of the land and the 
law as laid down by the courts of the land guiding the 
trial court in the disposition of so-called conspiracy 
cases, then to determine whether or not the Govern¬ 
ment has presented sufficient evidence to require the 
Court to submit to the jury the question of the guilt 
or innocence under the indictment of one or more or 
all of the defendants, as the state of the evidence may 
require, when that evidence is finally before the Court 
for its consideration. 

* ‘Anything that is done meanwhile, particularly by 
an officer of the court that prevents or tends to prevent 
the orderly functioning of the court, as I have indi¬ 
cated, particularly if it is done with improper intent, 
becomes a matter that must be inquired into by the 
trial court to determine whether or not the due course 
of justice and the administration of the law is being 
unlawfully impeded, and if that appears, after full 
opportunity for hearing, then it is the duty of the court 
to take proper disciplinary measures. 

‘ 1 That is the purpose of our meeting here this morn¬ 
ing, to give you the opportunity to show’ cause whether 
or not, under all the circumstances surrounding your 
disappearance from this trial and your refusal since 
that date of disappearance to return and participate 
in the trial as counsel for the defendant, Mr. Sanc¬ 
tuary, whether, as I say, all of the surrounding cir¬ 
cumstances be of such a character as to require this 
Court, in the exercise of its proper and legal and sound 
discretion, to determine whether disciplinary action 
should be taken. 

“Does the Government desire to proceed with the 
preliminary showing? 

“Mr. Rogge: If the Court please, we think that the 
showing that is already made, namely, Mr. Klein wil¬ 
fully absenting himself, I think the only thing we would 
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like to have, in addition to that, is that I would like 
to ask Mr. Klein whether it is not his signature on the 
document that he sent to your Honor. I wonder if that 
is still in the files. 

“The Court: The court has a letter it received from 
Mr. Klein on July 22. 

“Mr. Laughlin: Your Honor, may I interrupt be¬ 
fore we proceed? 

“I would like to have an exception to your Honor’s 
refusal to certify this to another judge. 

“The Court: Exception may be noted. 

“Mr. Laughlin: May I inquire whether there has 
been a ruling and disposition made of the motion to 
quash filed in this case? 

“The Court: Motion to quash service, you mean? 

“Mr. Laughlin: Yes, sir. 

“The Court: Is that what you refer to? 

“Mr. Laughlin: Yes. I think there are two papers. 

“The Court: Motion to quash warrant and motion 
to quash service? 

“Mr. Laughlin: Yes, there were two. Has there 
been a ruling on these, your Honor? 

“The Court: No, there has been no ruling. 

“Mr. Laughlin: I think that those probably would 
have to be disposed of before we can have any pro¬ 
ceedings in this case. 

“The Court: Do you wish to be heard on the mo¬ 
tion? 

“Mr. Laughlin: Well, I do not know that I could 
add, much, your Honor, to what is in them. I want 
to call your Honor’s attention to the case of Palmer 
v. Thompson, Mitchell v. Dexter, and the other motion 
to quash the warrant rests on those cases, so, other 
•than the citation of those cases, unless your Honor 
wants me to quote from them— 

“The Court: (Interposing) The Court is familiar 
with the cases. It has read those cases. 

“Mr. Laughlin: Very well. So, I see no necessity 
of taking any time on those except those two points, I 
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submit, would have to be disposed of before we con¬ 
tinue on the hearing of the merits here. 

“Mr. Rogge: I may add as to the signature of 
Henry H. Klein on the document to which I called your 
Honor’s attention, I think either a carbon— 

“Mr. Klein: (Interposing) 1 want to see it, that 
is all. 

“Mr. Laughlin: Just so we see the original. There 
won’t be any question about that, your Honor. 

“Mr. Klein: Yes, that is my signature. 

“Mr. Rogge: So that the record may be clear, it 
is a document that has the file stamp on it of July 5, 
1944 in this proceeding, and I think that, plus the fact 
that the lawyer, Mr. Klein, voluntarily absented him¬ 
self, something of which the Court has personal knowl¬ 
edge and which is already in the record, is the com¬ 
plete record upon the Government acts and, as I see 
it, if there is no explanation on the part of the lawyer 
as to why he was absent, it seems to me that would 
have to be an excuse along the line he was physically 
disabled or did not understand the case was going 
ahead. Unless he comes forward with material like 
that, I think the record is complete on which the Court 
should act. 

“The Court: The Court recalls, too, that yesterday 
Mr. Klein advised the Court in open court he had re¬ 
ceived at about the date thereof a copy of the petition 
to require him to show cause and also a copy of the 
court’s order requiring him to appear in this court on 
July 21, 1944, at 10 o’clock in the forenoon, to show 
cause pursuant to the allegations and charges of the 
petition. Is that not correct, Mr. Klein? 

“Mr. Klein: Yes. 

“Mr. Laughlin: That is correct. 

“The Court: It will be the ruling of the Court, 
therefore, that both the motion to quash service and 
the motion to quash warrant be, and the same are by 
the Court, overruled. 

“Mr. Laughlin: With an exception. 

“The Court: Defendant excepts. 
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“The Court has given consideration to the excep¬ 
tions, objections and motions filed by Mr. Klein under 
his own signature in this court as of date July 5, 1944, 
and it is the opinion of the Court that the same do 
not prima facie show sufficient cause, so at this time, 
the Court is ready to hear from Mr. Klein further or 
through your attorney, Mr. La.ughlin. 

“Mr. Laughlin: I do not think the Government has 
made out its case yet. If they are relying solely on 
the paper filed by Mr. Klein, we concede that that is 
his signature and that it was sent to either your Honor 
or to the Clerk of the court, but that does not make out 
the case here. 

“The Court: Why not? 

“Mr. Laughlin: There has been no testimony of¬ 
fered that Mr. Klein has absented himself. 

“The Court: Mr. Laughlin, this is in the nature of 
a summary proceeding before the Court with regard to 
matters which are within the Court’s own knowledge. 

“Mr. Laughlin: In other words, is your Honor tak¬ 
ing the position that this whole proceeding is something 
that took place in the presence of the Court ? Are you 
relying on that theory? 

“The Court: It took place within the presence of 
the Court to the extent that this Court has personally 
had continuing knowledge ever since June 29—Was 
that the last day— 

“Mr. Klein: (Interposing) That was the last day 
we had a session until July 5. 

“The Court: Yes. That ever since June 29, Mr. 
Klein has been continuously absent from this court as 
attorney representing the defendant, Mr. Sanctuary. 

“Mr. Laughlin: Your Honor, Mr. Klein seems to 
be in doubt about the paper that he sent in entitled 
* Answering Affidavit.’ I understand that was before 
your Honor annexed to one of those motions. Am I 
correct in that? 

“The Court:- Yes, that is annexed to the motion to 
quash service. 

“Mr. Laughlin: In other words, Mr. Klein did not 
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think you had that before you. That was before you? 

“The Court: That is annexed to the motion to quash 
service. 

“Mr. Laughlin: Well, suppose we do this, your 
Honor: Suppose I have Mr. Klein then make a state¬ 
ment? 

“The Court: I will be glad to hear from Mr. Klein. 

“Mr. Laughlin: And to outline the circumstances 
and why he absented himself. 

“The Court: Very well. 

“The Court, at this time, would like to have made 
a part of the record a letter received by the Court from 
Mr. Klein dated July 22, and I presumed by the Court 
in due course of the mail, probably the next day or the 
day following. 

“Mr. Laughlin: Yes, that is satisfactory, your 
Honor. 

(LETTER FROM HENRY H. KLEIN, DATED 
JULY 22, 1944, RECEIVED IN EVIDENCE.) 

“The Court: You may proceed, Mr. Klein. 

“Mr. Klein: When I left here on June 29, I had 
made up my mind I would not come back into this trial 
because I had received numerous threats and because 
I felt that the Court was being used by certain ele¬ 
ments— 

“Mr. Laughlin: (Interposing) Does the Govern¬ 
ment require that Mr. Klein be sworn? 

“Mr. Rogge: I think Mr. Klein should be sworn. 

“The Court: Will you swear Mr. Klein? And then 
take the witness stand, Mr. Klein? 

“Mr. Laughlin: You prefer then that I question 
him in the regular way, your Honor? 

“The Court: I think that would be preferable. 
Whereupon, 

HENRY H. KLEIN, having first been duly sworn, 

was examined and testified as follows:— 

Direct Examination. 

“By Mr. Laughlin: 

Q. For the record, your full name? 
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A. Henry H. Klein, K-l-e-i-n. 

Q. And your home addre^? 

A. 244 East 86th Street, New York City. 

Q. And your profession is that of an attorney at 
law! 

A. Yes, sir. 

Q. How long have you been an attorney? 

A. 21, 22 years. 

Q. You are a member of the bar of what courts? 

A- New York City. 

Q. Sir? 

A. The Supreme Court and Federal Court of New 
York City. 

Q. What is your office address? 

A. 261 Broadway, New York City. 

Q. For the purpose of the record, state when you 
first had any connection with the sedition case. 

“A. On June 9, 1943, Colonel Sanctuary came into 
my office and talked to me about his indictment, the 
second indictment. I listened to all he had to say about 
what he thought was behind the thing. He thought 
there was a conspiracy on the part of certain people 
to punish him for what he had written, and I considered 
very carefully all he said. 

“James E. Wilkinson, the United States Attorney 
of Brooklyn, former United States Attorney, was his 
attorney at the time, and he had consulted with Mr. 
Wilkinson about me, and, as he told me, Mr. Wilkinson 
told him that he wanted me associated with him. That 
was on June 9, around June 9, 1943. 

“Mr. Laughlin: Your Honor*—Just a moment. I 
question the wisdom of Mr. Klein going into confiden¬ 
tial communications with the express permission and 
approval of his client. I think I am right in that. 

“The Court: I think your position is very well 
taken, unless Mr. Sanctuary, in advance, gives you per¬ 
mission. 

“Mr. Laughlin: Unless Colonel Sanctuary has given 
you that permission and releases you from the bond of 
secrecy, I think I would just confine— t 



“Of course, your Honor, it may be relevant that he 
would have to go into this, so would it be proper at 
this time to ask Colonel Sanctuary whether he is willing 
to release him? 

“The Court: You may address that inquiry to Mr. 
Sanctuary, and he may answej; or not, as he pleases. 

“(Conference between Mr. Laughlin and Mr. Sanc¬ 
tuary.) 

“Mr. Laughlin: Your Honor, Colonel Sanctuary 
has no objection to Mr. Klein revealing anything that 
is relevant to this defense in this case. Of course, there 
will be a lot of details, obviously, financial arrange¬ 
ment, and so on, but anything that is relevant, he does 
release him from the bond of secrecy. 

“The Court: Is that correct, Mr. Sanctuary? 

“Mr. Sanctuary: That is correct. 

“The Court: Very well, proceed. 

“The Witness: What I would reveal is already in 
the record in the Federal Court of New York before 
Commissioner Cotter where I read a 5,000-word state¬ 
ment into the record under oath. 

“Colonel Sanctuary told me that there was a con¬ 
spiracy, he felt that there was a conspiracy against 
him and others who had written certain documents, 
and he mentioned the people that he thought were in¬ 
volved and the interests and elements that he thought 
were involved in that conspiracy. 

“I consulted Mr. Wilkinson, his attorney, and talked 
it over with him and he told me the same thing and 
Mr. Wilkinson said he was going to show that con¬ 
spiracy. I studied all the papers in the case. I read 
all the books, documents, and pamphlets that I could 
get hold of, that they furnished me with, numbering 
hundreds of them, and I came to the same conclusion 
that there was a conspiracy of some elements of Jew¬ 
ish people in the United States— 

“Mr. Rogge: (Interposing) If the Court please, 
as I see it, the question before your Honor is why coun¬ 
sel was absent from July 5 on. I do not see that this 
has any relevance to that question. 
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“I think we have a very narrow issue here before 
your Honor, and I do not think it is going to serve 
any purpose to go afield into stories like this. It just 
is not going to help your Honor. 

“Mr. Laughlin: Only to this extent, your Honor. 
I think your Honor is concerned primarily as to wheth¬ 
er his absence from this court was wilful and whether 
a wrongful intent existed. If what he is relating throws 
light on the question of wilfulness and the wrongful¬ 
ness of his intent, I believe your Honor should have 
the benefit of it. 

“I quite agree it should not be too elaborate. 

“The Court: The Court does not see at the present 
state how this would be material to the question before 
the Court. 

“Mr. Laughlin: He has referred to threats. If 
some of these threats he discussed earlier later came 
to pass or came into being or manifested themselves, 
I believe that would form an important element for 
defense. 

“The Court: Any threats of that character from 
outside this courtroom certainly cannot be advanced 
by an officer of this court as an excuse for absenting 
himself from the orderly proceedings of this court 
without at least first asking leave of the court and first 
asking the protection of this court to the extent that 
the court can give that officer protection against such 
outside influence. So, the Court will have to rule that 
this line of evidence is immaterial. 

“Mr. Laughlin: Yes, and with an exception. 

“By Mr. Laughlin: 

“Q. Mr. Klein, did you ever at any time in your 
participation of this case appeal to his Honor as to 
threats or intimidations or abuse heaped upon you 
from any source? Did you ever make an appeal to 
his Honor? 

“A. No, I never told the Judge about that, though 
I received scores of threatening letters and telephone 
communications, and one of them I have in my pos¬ 
session that came from a highly placed Jewish citizen 
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in New York who evidently is in a position to carry 
out a threat because he said I had been provided for. 

“That meant some systematic way of putting me out 
of business. 

“Q. Mr. Klein, we do not want to make this too 
elaborate. You did then have a talk with Colonel Sanc¬ 
tuary and later you agreed to represent him in this 
case; is that right? 

“A. After I studied all the papers and all the books 
and all the pamphlets that I could get hold of through 
him and Mr. Wilkinson and everybody else concerned 
in the case, I finally concluded that what they said was 
true and also concluded that this prosecution was in¬ 
tended to cover up crimes by the Government— 

“Mr. Rogge: (Interposing) Just a moment, if the 
Court please. We are getting away from the issue. I 
submit that we have a narrow issue here, and it is not 
going to help the court any to have what are really 
unsound statements and speeches by this witness. 

“Tfie Court: Objection sustained. 

“Mr. Laughlin: Note an exception to that. 

“The Court: Exception may be noted. 

“By Mr. Laughlin: 

“Q. How much time and study did you devote to 
this case before you came to Washington or before you 
began active participation, Mr. Klein? 

“A. At least six months. I want to say there— 

“Q. (Interposing) In that connection, during that 
six months, did you devote your entire time to the prep¬ 
aration of Colonel Sanctuary’s case? 

“A. Entirely. I have done nothing but that for the 
last 15 or 16 months, but, in connection with Mr. Rog- 
ge’s objection, if the Court please, one of those times 
that I had in mind, and I am not going to mention it, 
involved leading Jew’s of New York City and an at¬ 
tempt to overthrow the German government while this 
country was at peace, and that was important in this 
case. 

“Q. By the way, Mr. Klein, are you of the Jewish 
Faith? . 
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“A. I am a Hebrew, born and bred. 

“Q- Did your parents come from the Old Country? 

“A. My parents came from Hungary when I was 
two years old, and I have been in New York City ever 
since, and I am past 65. 

“Q. When did you first come to this court, or rather 
not necessarily before his Honor, but did you partici¬ 
pate in this case before any other judge? 

“A. No. I came in on the third indictment, after 
Mr. Wilkinson died in August. I took his place, Au¬ 
gust, 1943. 

“Q. When you say ‘the third indictment’, I believe 
that third indictment was dated— 

“A. January 3, 1944. 

“Mr. Laughlin: Are we correct on that, your 
Honor? 

“The Court: That is the Court’s understanding. 

“By Mr. Laughlin: 

“Q. About how long after that, Mr. Klein? 

“A. I filed my first pleading for Colonel Sanctuary 
on January 28, 1944. 

“Mr. Rogge: If the Court please, I again do not 
want to interrupt, but I see no point in having this 
witness state his recollection of the various things that 
have happened in this proceeding. They are already 
a matter of record. The papers he filed are a matter 
of record and what took place in court is within the 
personal knowledge of the Judge and is also a matter 
of record. 

“I see no point in having this witness— 

“The Witness: (Interposing) In answer to that, 
they all have a bearing on why I stepped out, beginning 
with my first pleading which referred to the fact that 
there was a conspiracy originating in the brain of 
British-minded Felix Frankfurter, and it has been in 
New York, and it gave me an opportunity to answer 
Felix Frankfurter in 2,500 words, and I think I am 
entitled to put this in so far as I am concerned. 

“The Court: The Government’s objection to it is 
sustained. 
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“Mr. Laughlin: Note an exception. 

‘ ‘ The Court: And your last answer is stricken from 
the record. 

“Mr. Laughlin: Exception. 

“The Court: Exception may be noted. 

“By Mr. Laughlin: 

“Q. Mr. Klein, when did you first have any con¬ 
tact with me? 

“A. Around that time, I think just a day or two 
after January 28 when Senator Langer sent me down 
to you and said you might act as my local representa¬ 
tive. 

“Q. Was that the first time I met you? 

“A. I think so. I do not think I got to you until 
after I filed the first paper. That same day when I 
was here, I think I went down to your office—or the 
next day. 

“Q. State the purpose, why you came to me? 

“A. To have you represent me as the local attorney 
here, as the attorney of record. I was to be trial coun¬ 
sel, as I understood it. 

“Q. Mr. Klein, what appearances did you make in 
this court, after that time? 

“Mr. Rogge: If the Court please, the records of 
this Court, and the personal knowledge of the Court, 
itself, show as to the appearances that Mr. Klein, and 
I object. It is just wasting time to have him state them. 
That record has already been made. 

“The Court: Objection sustained. 

“Mr. Laughlin: I want an exception to that. 

“The Court: Exception may be noted. 

* ‘ Mr. Laughlin: May I have the file, then, Mr. Clerk, 
of the Sedition case showing the date of the prelimi¬ 
nary proceedings? Will you get me the complete file? 

“The Court: Can you proceed without that? 

“Mr. Laughlin: No. I could have, but in view of 
Mr. Rogge’s objection and your Honor sustaining that 
objection, I will have to have the file and refer to the 
very date. 


*» . 
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4 ‘(File was handed to Mr. Laughlin.) 

“By Mr. Laughlin; 

“Q. I notice on the docket entries, Mr. Klein, that 
you wrote a letter on February 1. 

“A. Before that. 

“Q. Designating— 

“Mr. Laughlin: It shows as of February 1, your 
Honor, and I do not see it in the file. 

“Can you tell me, Mr. Clerk? It is dated February 
1, and I do not see it in the file there. 

“(The Clerk indicated document to Mr. Laughlin.) 

“By Mr. Laughlin: 

“Q. I hand you this letter dated January 31, and 
ask if that is your signature. 

“A. It is. 

“Mr. Laughlin: Your Honor, I would like this to 
go in evidence. 

“Mr. Rogge: If the Court please, I do not under¬ 
stand this. This is a record before your Honor. I do 
not see the necessity of putting it in evidence. It is 
part of the official record of this court. 

“The Court: Objection sustained. 

“Mr. Laughlin: Then, an exception to that, your 
Honor. 

“The Court: Exception may be noted. 

“By Mr. Laughlin: 

“Q. Now, then, on March 8, 1944, do you recall 
whether you appeared in this court? 

“Mr. Rogge: If the Court please, again the same 
objection. It makes no difference what this witness 
recalls about that. That is a matter of which the Court 
has personal knowledge, and I submit it does not make 
any difference what this man’s recollection is. 

“The Court: Objection sustained. 

“Mr Laughlin: I want an exception to that. 

* ‘ The Court: Exception may be noted. 

“By Mr. Laughlin: 

“Q. Can you tell me, before this trial began, any 
date you appeared in this court? 

“Mr. Rogge: Same objection. 



09 

mmm* 


“The Court: Same ruling. 

“Mr. Laughlin: Exception to that. 

“The Court: Exception may be noted. 

“The Witness: I appeared here— 

“Mr. Laughlin: (Interposing). No. The objection 
has been sustained, and we have the exception, Mr. 
Klein. 

“The Witness: But that bears on why I was re¬ 
moved. 

“By Mr. Laughlin: 

“Q. Did there come a time then on any of those 
appearances that anything happened to you in this 
courtroom and you being forced out? 

“A. Yes. 

“Mr. Rogge: Just a moment. The Government ob¬ 
jects. 

“The Court: Objection sustained. 

“The Witness: It is in my answering affidavit. 

“Mr. Laughlin: May I make an offer of proof? 

“The Court: Same ruling. 

“Mr. Laughlin: I will note an exception to the re¬ 
fusal to allow me to make an offer of proof. 

“The Court: Exception may be noted.” 

(As to this offer of proof, see Exhibit No. 1.) 

“The Witness: I am not being permitted to tell 
why I was removed unless I can tell what happened on 
March 13 last. 

“By Mr. Laughlin: 

Q. According to this docket entry, Mr. Klein, on 
April 3 there was a motion for a bill of particulars 
filed. 

Mr. Rogge: Just a moment. That is again a matter 
of the official record of this court. It immaterial what 
this witness’s recollection is about it. 

The Court: Objection sustained. 

Mr. Laughlin: Exception. 

“May I ask your Honor how we are going to estab¬ 
lish this then? 
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“First, I try to establish it by the testimony of this 
man, and Mr. Rogge said that the record would show 
The record does not indicate here the appearances in 
Court, and therefore I am unable to prove it one way 
or the other. 

“May I then make a further offer of proof on that? 

“Mr. Rogge: Government objects. 

“The Court: Objection sustained. 

“Mr. Laughlin: I want an exception on that. 

“The Court: Exception may be noted.’’ 

As to this offer of proof see letter of Respondent to Dis¬ 
trict Court designating James J. Laughlin as local counsel. 
Same is found in the designation of record. 

“By Mr. Laughlin: 

“Q. Just one further question, and don’t answer 
it until they have an opportunity to object, Mr. Klein. 

“From the time you first came into this case, which 
you say was the latter part of January until the date 
the trial began, April 17, how many appearances did 
you make in this Court? 

“Mr. Rogge: Same objection. 

“The Court: Same ruling. 

“Mr. Laughlin: Note an exception. 

“I would like to make the offer of proof. 

“Mr. Rogge: Government objects to that. 

“The Court: Objection sustained. 

“Mr. Laughlin: Exception on that. 

“The Court: Exception may be noted.” 

“The Witness: If the Court please, I want to re¬ 
mind the Court of what is in the record. 

“The Court: Just a moment. 

“By Mr. Laughlin: 

“Q. After this trial began, Mr. Klein, on April 17, 
were you in attendance each day ? 

“Mr. Rogge: Same objection. 

“The Court: The same ruling. 

“Mr. Laughlin: I want an exception to that. 

“May I make my offer of proof on that, your Honor? 

“Mr. Rogge: The Government objects to that. 
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“The Court: The same ruling. 

“Mr. Laughlin: An exception to that. 

“The Court:- Exception may be noted.’* 

“By Mr. Laughlin: 

“Q. Mr. Klein, do you recall the date of the open¬ 
ing statement that the prosecution made in this case? 
“Mr. Rogge: Government objects. 

“The Witness: I do. 

“The Court: Same ruling. 

“May I make an offer of proof? 

“Mr. Rogge: The Government objects to that. 
“The Court: Same ruling. 

“Mr. Laughlin: Exception. 

“The Court: Exception may be noted.” 

It is stipuluated and agreed that the opening statement 

of 0. John Rogge was made on- 

“By Mr. Laughlin: 

“Q. Can you tell us the date you made your open¬ 
ing statement to the jury? 

“A. May 23. 

“Mr. Rogge: The same objection. 

“The Court: The same ruling. 

“Mr. Laughlin: Exception. 

“May I make my offer of proof? 

“Mr. Rogge: The Government objects to that. 
“The Court: The same ruling. 

“Mr. Laughlin: Exception.” 

It is stipulated and agreed that the opening statement of 
the respondent was made on May 23, 1944. 

“By Mr. Laughlin: 

“Q. In your opening statement, Mr. Klein, did 
you make any references to threats or anything that 
might happen to you or the purpose of the indictment? 

“Mr. Rogge: Just a moment. That opening state¬ 
ment is again within the Court’s personal knowledge. 
There isn’t any necessity for this witness restating 
now what he said in his opening statement. That rec¬ 
ord has been made. 
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“The Court: Objection sustained. 

“Mr. Laughlin: Then, at this time, your Honor, I 
ask the prosecution to produce the transcript of the 
opening statement of the prosecution and the tran¬ 
script containing the opening statement of Mr. Klein. 

“Mr. Rogge: I cannot see what possible bearing that 
has. That record has been made. 

“The Witness: It was after that opening state¬ 
ment— 

“Mr. Laughlin: (Interposing) Just a moment. 

“The Court: Objection sustained. 

11 Mr. Laughlin: All right, then, an exception to that. 
v “May I make my offer of proof why I want those 
two transcripts, your Honor? 

“Mr. Rogge: Government objects. 

“The Court: Objection sustained. 

“Mr. Laughlin: Exception to that.” 

It is stipuluated and agreed that the opening statement 

of the prosecution was made on-; and it is 

stipulated and agreed that the opening statement of the 
respondent was made on May 23, 1944. 

“By Mr. Laughlin: 

“Q. Do you recall, Mr. Klein, whether after that 
opening statement was made by the prosecution that 
you arose in this court to make some comment with re¬ 
spect to that opening statement? 

“Mr. Rogge: Just a moment. That again is a mat¬ 
ter within the Court’s personal knowledge. There 
is no need to review the prior history of this trial. 

“I say, again, we are on a very narrow issue, and 
so far we have not gotten down to it. 

“The Court: Same ruling. 

“Mr. Laughlin: Exception. 

“And may I make an offer of proof? 

“Mr. Rogge: Government objects. 

“The Court: Same ruling. 

“Mr. Laughlin: Exception.” 

“By Mr. Laughlin 

“Q. Mr. Klein, are you able to tell us the date on 
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which you were first told by his Honor that you would 
be fined in the amount of $200? 

‘Mr. Rogge: Just a moment. Government objects. 

“The Court: Same ruling. 

“Mr. Laughlin: Exception. 

“May I make an offer of proof? 

“Mr. Rogge: The Government objects to that. 

“The Court: The same ruling. 

“Mr. Laughlin: An exception to that.” 

(As to this offer of proof, see Exhibit 2.) 

“By Mr. Laughlin: 

“Q. Mr. Klein, during the week that ended on June 
29, do you recall whether, during that week, the two 
or three days before June 29, you were fined for con¬ 
tempt of this court? 

“A. I was. 

“Mr. Rogge: Just a moment Government objects. 

“The Court: The same ruling. 

‘Mr. Laughlin: Exception. 

“And may I make an offer of proof? 

“Mr. Rogge: Government objects. 

“The Court: The same ruling. 

“Mr. Laughlin: Exception.” 

(As to this offer of proof, see Exhibit No. 3_) 

“By. Mr. Laughlin: 

“Q. Now, then, after June 29— 

‘Mr. Laughlin: Are we in agreement, your Honor, 
that it was June 29 that the recess was taken until 
after the holidays? 

“The Court: That is the Court’s recollection. 

“Mr. Rogge: The record will show that. I think 
that is correct. 

“Mr. Laughlin: What is June 29, Mr. Clerk? 

“The Court: June 29 is on Thursday. The record 
may show, and the record— 

“By Mr. Laughlin: 

“Q. On June 29, did you leave Washington? 

“A. I left Washington determined not to come back 
in this trial. 
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“Q. Will you then explain to his Honor— 

“A. (Interposing) Without having, spoken to 
Colonel Sanctuary then, but later I did before July 4. 
I went over it with him. 

“Q. Tell his Honor then, why you were deter¬ 
mined not to come back in the case? 

“A. Because I had received threats from various 
sources, namely, Jewish, practically all Jewish, after 
my opening statement and before and during the en¬ 
tire proceeding of this trial while I was here for 12 
weeks as trial counsel to Colonel Sanctuary. 

“One of those threats I have in my pocket, a copy 
of it 

“That is one of dozens. That I kept because it 
came from the Waldorf Astoria, signed by a name who 
was undoubtedly related to a high official in the Ameri¬ 
can-Jewish Committee known as the financier of that 
group. 

“Q. Ho you have that letter with you? 

“A. I have a copy of it. That is only one of the 
dozens of threats. 

“Q. Can you tell us where the original is, Mr. 
Klein? 

“A. In my possession, not here, in New York City. 

“Q. Is that an exact copy of the original? 

“A. It is an exact copy, typewritten copy. 

“Mr. Laughlin: I would like to offer in evidence, 
your Honor. 

“Mr. Rogge: I object; it has no relevance. 

“The Court: Objection sustained. 

“The Witness: I withdrew because I was threat¬ 
ened, Judge, and that is why I withdrew and I sus¬ 
pected the financiers had something to do with these 
threats. 

“Mr. Laughlin: May I have an execption, your 
Honor? - 

“The Court: Exception may be noted. 

“Mr. Laughlin: And so the record may be pre¬ 
served, may the reporter copy that in the transcript? 
In other words, there will be nothing in the record. 
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“The Court: The record may so show. 

“Mr. Laughlin: Will you furnish that copy to the 
reporter, then, Mr. Klein, and she will copy that into 
the transcript. 

“The letter referred to is as follows:) 

‘Henry H. Klein 

‘Your remarks at the sedition trial were quite 
enlightening. Your address was a masterpiece. 
Such a masterpiece as could only be born in the 
mind of a renegade of the lowest scum of the earth. 

‘You have done the Jewish people such harm 
as Hitler in his wildest mental ravings could not 
have conceived. 

‘The writer knows you personally, having met 
you socially and I assure you, without making 
any wild threats, that you are being provided for. 

‘No matter how low a man (?) may fall, there 
is always a small spark of decency in him. That 
small spark, if in you, will some day flame up and 
consume you in a fire worse than hell’s hottest 
‘Bemember, your conscience is always with you, 
even in your sleep and you do not deserve a mo¬ 
ment’s peace, having allowed yourself to fall to 
such depths as to plead for the Bundists and in 
the same foul breath discredit your parents and 
people of your own faith. 

S. Goldsmith. 

‘Addressed:— 

Henry H. Klein Esq. 

c/o Justice Edward C. Eicher’s 

Sedition Trial Court, 

Washington, D. C. 

‘Postmarked New York, N. Y. May 25,1944—1:30 
p.m. Mailed in envelope of the Waldorf Astoria, 
Park & Lexington Avenues, Forty-ninth and Fif¬ 
tieth Streets, New York, with printed notice on 
"reverse side if not delivered, etc., return to S. 
Goldsmith.’ 
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‘ ‘ By Mr. Laughlin: 

“Q. You say, Mr. Klein, that you have received 
other threats? 

“A. Many. 

“Q. Tell us about how many? 

“A. Oh, X received every day for weeks telephone 
threats. I received at least two dozen threats by mail, 
with death crosses on them, and death heads, and a 
few other things of that sort, and all kinds of wam- 
nings, and I did not say that I wanted to be known as 
the only honest Jew. I never made such a statement. 

“Colonel Sanctuary regarded me as such and put 
that on the record in New York City before Commis¬ 
sioner Cotter, that he found I was the only honest Jew¬ 
ish lawyer in the United States. 

“Thank you, Colonel. 

“By Mr. Laughlin: 

“Q. Mr. Klein, tell his Honor a little more about 
those threats. Were there threats of bodily injury? 

‘A. No question about it. That is what they all 
were. 

“Mr. Rogge: I think we have gone far enough 
afield to see they have no relevance. The witness has 
already stated he communicated none of those threats 
to your Honor, that they did not come from this court¬ 
room, they came from outside sources, and I think we 
have heard enough to see they are not relevant. 

“The Witness: They explain the in terrorem— 

“The Court: Just a moment The abjection is sus¬ 
tained. 

“Mr. Liaughlin: Exception. 

“The Court: Exception may be noted. 

“Proceed. 

“By Mr. Laughlin: 

“Q. From what source— 

“A. (Interposing ) Just a minute. 

“Judge, in my answering affidavit, I tell about those 
threats and why I was in terror. This affidavit is on 
file, and I think I should read it to the Court. 
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‘ 4 Mr. Rogge: I object to these voluntary statements. 

“The Court: Objection sustained. 

“Mr. Laughlin: Your Honor, I take it as to that 
paper it is on file, and, of course, is part of this record 
so it will be before your Honor. 

“By Mr. Laughlin: 

“Q. Mr. Klein, from what sources or source did 
those threats come? 

“Mr. Rogge: Same objection. 

“The Court: Same ruling. 

“Mr. Laughlin: Exception. 

“May I make our offer of proof to show from what 
source they came? 

44 Mr. Rogge: The Government objects to that. I 
see not the slightest relevance to that. 

“The Court: The same ruling. 

“Mr. Laughlin: Exception .’ 7 

(As to this offer of proof, see answering affidavit of re¬ 
spondent in the designation of record). 

4 ‘Bv Mr. Laughlin: 

“Q. Have you told his Honor all the reasons then 
why you did not want to return? Have you anything 
else to say? 

“A. No, I have not told all the reasons. I told 
some of the reasons in this affidavit, or the answering 
affidavit, on the first page of exceptions, objections 
and motions which were filed hereon July 5. 

“I said— 

“Mr. Rogge: (Interposing) Just a moment. I see 
no reason for reading this document. 

44 The Witness: I am not reading the document. 

4 ‘Mr. Rogge: It is a record in this court. 

“The Witness: I said in three lines— 

“The Court: (Interposing) Objection sustained. 

“Mr. Laughlin: Exception. 

“I submit he could use it to refresh his recollection 
to permit him to answer my question. 

“The Witness: I told the Court in my document 
why I withdrew: ‘I am not, therefore, willing to risk 
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further punishment at the hands of the Court and 
prosecutor who dominates the Court as the entire rec¬ 
ord will show. ,, 

“That is why I withdrew. 

“Mr. Rogge: I ask that answer be stricken. 

“The Witness: It is in the affidavit, Judge. 

“The Witness: It is in the affidavit, Judge. It 
cannot be stricken out. 

“The Court: We are now taking evidence. 

“The motion is sustained. 

“Mr. Laughlin: I think you misinterpreted some¬ 
thing. You are reading something that is already in 
this court file, aren’t you? 

“The Witness: Yes, I am. 

“By Mr. Laughlin: 

“Q. I think his Honor is permitting you to look at 
the document to refresh your recollection but you can¬ 
not read those documents. 

“Is there any reason why you were determined not 
to return to this case? 

“A. Yes. On March 13, after I was thrown out 
of the courtroom through Mr. Rogge’s error— 

“Mr. Rogge: (Interposing). Just a moment. If 
what the witness is going to do pursuant to this ques¬ 
tion is to recite what he thinks the record shows of 
what transpired before your Honor, I object to it. 

“The Witness: I do not intend to do any such 
thing. 

“The Court: The objection is sustained. 

“Mr. Laughlin: Then, an exception to that. 

“The Court: Exception may be noted. 

“The Witness: I would like to have that question 
repeated that Mr. Laughlin asked me. 

“Mr. Laughlin: Miss Reporter, will you repeat my 
last question? 

“(The last question was read by the reporter.) 

“The Witness: Yes, because after I was thrown 
out of court on March 13— 

“Mr. Rogge: (Interposing) Just a moment 
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the reason— 

* A 

“Mr...Rogge: (Interposing) I object. If what 
counsel is going to do is to restate his interpretation 
of things which have happened in open court before 
your Honor, your Honor is familiar with those things 
and we need no restatement from this witness. 

“The Witness: That is not what I am going to 
answer. 

“After I was thrown out I was warned by some 
attendant in this courtroom that I would be fined $250 
and sent to prison. That is last March 13. 

“By Mr. Laughlin: 

“Q. As I understand it then, Mr. Klein, the rea¬ 
son you did not return, you were in fear of your life 
or personal safety! 

“A. I was in fear of my life, my personal safety 
and my liberty because I was trying to serve my 
client honestly and with all the knowledge that 1 
could muster. 

“Q. Mr. Klein, did you ever at any time intend 
to be in contempt of this Court! 

“A. I certainly did not. 

“Q. Did you ever at any time intend wilfully and 
wrongfully to desert your client, Colonel Sanctuary! 

“A. I never deserted him. He knew on July 4 
that I was going to step out and stay out and he knew 
why, and I am still his attorney, and I have never 
ceased being his attorney since June 9, 1943. That 
statement in the petition of Mr. Rogge’s is a false¬ 
hood. 

“Q. Mr. Klein, one other question. Can you tell 
us why you came to this court on March 13! 

“A. I came because there was a bill of particulars 
presented to all the attorneys in the case by Mr. Rogge 
who mailed it to each attorney with a letter inviting 
them to come here and argue on that bill, and I argued 
on that bill by invitation by Mr. Rogge, and while I 
was arguing and showing that the bill took the in¬ 
dictment back to 1933— 
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“Mr. Rogge: (Interposing) Just a moment. Iam 
going to object again to statements as to what took 
place previously in this court. 

“The Court: Objection sustained. 

“Mr. Laughlin: Your Honor, I want an exception 
to that. 

“The Court: Exception may be noted. 

“Mr. Laughlin: I would like also to make the offer 
of proof. 

“Mr. Rogge: I object to that. 

“The Court: Objection sustained. 

“Mr. Laughlin: Exception. * * 

(As to this offer of proof, see Exhibit No. 1) 

“Mr. Laughlin: Your Honor, could we have made 
available to us a transcript of March 13? I think 
that forms an important element. 

“Mr. Rogge: I do not see that that has any rele¬ 
vance. 

“Mr. Laughlin: If your Honor would take a few 
minutes recess? 

“The Court: We will take a recess, but your re¬ 
quest is denied. 

“Mr. Laughlin: Exception. 

“The Court: Exception may be noted. 

“Mr. Laughlin: I want to make the offer of proof 
of why I want that and what I expect to show by it. 

“Mr. Rogge: The Government objects. 

“The Court: Objection sustained. 

“Mr. Laughlin: Exception.” 

(As to this offer of proof, see Exhibit No. 1) 

“The Court We will take a 10-minute recess. 

“Mr. Laughlin: Your Honor, just a moment. 

“The Court: Do you desire a recess? 

“Mr. Laughlin: I am just about concluded. 

“Do you prefer a recess now, Mr. Klein? 

“The Witness: I do. 

“The Court: We will stand in recess for 10.min¬ 
utes. 

“The Marshal: This court stands in recess for 10 
minutes. 
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“(At this point, a short recess was taken, after 
which the hearing was resumed as follows:—) 

“Mr. Laughlin: Would your Honor let me see the 
original petition in this case? 

“The Court: Yes. 

“(Document handed to Mr. Laughlin.) 

“By Mr. Laughlin: 

“Q. Mr. Klein, the fifth paragraph of the petition 
for the rule to show cause sets forth that on or about 
July— 

“Mr. Rogge: (Interposing) Just a moment. I 
object to counsel reading a document that is already 
in the record of this court. If he wants to show it 
to his client and ask him a question, that is something 
else, but I see no reason for reading that into the re¬ 
cord. It is part of the record. 

“Mr. Laughliin: What I want to do is to call his 
attention to these paragraphs and I want to get his 
explanation or denial of them. 

“Mr. Laughlin: May I then have an exception in 
not being permitted to do it in question form? 

“The Court: You may check the paragraphs and 
interrogate the witness. 

“The Court: Exception may be noted. 

“By Mr. Laughlin: 

“Q. Paragraph 5. Will you read that over? 

“A. Go ahead. 

“Q. Read paragraph 5. You see what you are 
accused of in that case? 

“A. Yes. 

“Q. Are you guilty or not guilty of that? 

“A. Every word is a falsehood. Every accusa 
tion in the paragraph which is the only accusing para 
graph is a falsehood. 

“Q. In other words, you are not guilty of the al¬ 
legations of paragraph 5? 

“A. I did not desert my client I did not with¬ 
draw because I objected to the Judged rulings be¬ 
cause whatever objections I made are on record here 
in the Sedition case. 


“I could not have objected after July 5 when the 
Judge received my exceptions, objections and motions 
and, therefore, there was no ruling of the Judge’s to 
which I objected or asked a reversal or a change in 
his ruling, and certainly I did not desert my client, 
because I am still his attorney and because he. knew 
what I intended to do before I did it, that I intended 
to withdraw from this trial because of these threats 
and warning I had received and the fines that I coupled 
with those threats and warnings and the ejectment I 
received here on March 13 and the reason therefor. 

“Q. Mr. Klein, read paragraph 6. 

“A. Yes, I have read that. 

“Q. Read paragraph 6. Did you wilfully and 
wrongfully refuse to appear for Colonel Sanctuary? 

“A. I just said that I never deserted Colonel Sanc¬ 
tuary. I am still his attorney and have been his at¬ 
torney since June 9, 1943, and have been without in¬ 
terruption. According to paragraph 6, the trial was 
continued every day without interruption from July 
5, from the time I withdrew. There was no interrup¬ 
tion according to the face of the complaint, of the 
petition. 

“Q. Did you ever at any time intend to be in con¬ 
tempt of the Court: 

“A. I answered that I never did intend to be in 
contempt and when I spoke to Judge Eicher in his 
Chambers, while I did not apologize, I explained to 
him I had not heard him use the word ‘inflammatory’ 
in his ruling, and I wanted to explain my objection to 
his ruling, and the Judge very nicely and graciously 
said he would withhold the order, and he did not file 
the order at that time. But when I was fined $200 on 
June .27 for five minutes cross-examination— 

“Mr. Rogge: (Interposing) I object to this speech 
again. It has no bearing on the narrow issue as to 
why counsel was not here on July 5. 

“The Court:■ Objection sustained. 

“The Witness; It has a great deal of bearing, 
Judge. 
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“Mr. Laughlin: Your Honor, May I have an ex¬ 
ception to that! 

“The Court: Exception may be noted. 

“By Mr. Laughlin: 

“Q. Mr. Klein, did you ever intend to obstruct 
or impede justice? 

“A. I certainly did not because I arranged with 
Colonel Sanctuary on July 4 that Mr. Laughlin would 
succeed me as counsel, and that was agreeable to 
Colonel Sanctuary. He was anxious that Mr. Laugh¬ 
lin succeed me as trial counsel. 

“Mr. Laughlin: You may cross-examine. 

‘ * Cross-Examination 
“By Mr. Rogge: 

“Q. You sent a telegram to Eugene Nelson Sanc¬ 
tuary on or about July 7, didn’t you, Mr. Klein? 

“A. I suppose so. 

“Q. And that telegram reads: 

‘Insist on Laughlin’— 

“Mr. Laughlin: (Interposing) Wait a minute. I 
object to that. 

“Mr. Rogge: I have not finished my question. 

“Mr. Laughlin: I think the telegram would be the 
best evidence, your Honor. 

“The Court: He is interrogating the witness. 

“Mr. Rogge: This is cross-examination. 

“The Court: This is cross-examination. 

“Mr. Laughlin: I think it is going beyond the 
scope of the direct. 

“The Court: Objection overruled. 

- “Mr. Laughlin: Exception. 

“By Mr. Rogge: 

“Q. And that telegram which you sent on July 
7 to Eugene Nelson Sanctuary—And let me finish my 
question—read, in substance, as follows: 

‘Insist on Laughlin as your attorney. Protest and 
object to all proceedings until that is done.’ 

“A. I do not recall the exact wording. 


“Q. I say, in substance, that is the telegram ? 

“A. I do not know about the second sentence you 
read there. I am not sure about it, but if it is in the 
telegram I certainly sent it. 

“Q. What is your recollection of the telegram? 

“A. I do not recall the exact wording of it. I may 
have a copy, if that is what you want. 

“A. I might even have a copy—No, I wrote it in 
longhand, and it was introduced in evidence. It was 
not typewritten, and I am sure— 

“Q. Do you have a copy? 

“Q. (Interposing) Can you at least give your 
best recollection of whether the words were in there 
‘Insist on Laughlin as your attorney’f 

“A. Absolutely. 

“Mr. Laughlin: If he could produce the telegram— 

“The Witness: (Interposing) Because Colonel 
Sanctuary and I had agreed on July 4 that Mr. Laugh¬ 
lin would succeed me, so I said for him to insist on 
it. I did not know at that time that Mr. Laughlin 
was thrown out. 

“By Mr. Rogge: 

“Q. That telegram saying ‘Insist on Laughlin as 
your attorney’, you do recall was sent on July 7? 

“A. Well, I am not sure of that date. I am not 
sure of that date, but that does not mean that I did 
not agree with him on July 4 that Mr. Laughlin 
would succeed me. 

“Q. But the telegram sent subsequently? 

“A. It may be on answer to one of his. 

“Q. Answer my question. 

“A. I received a telegram from Colonel Sanctuary 
and answered it. 

“Q. That was after July 5, wasn’t it? 

“A. I suppose so. 

“Q. Let me ask you about another subject. You 
mentioned something about receiving a threat from 
one of the attendants of this court. 

“A. I received a threat— 
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“Mr. Laughlin: (Interposing) Your Honor, I un¬ 
derstand we were precluded from going into all of 
this. 

“The Witness: I did not say a threat, no. 

“Mr. Laughlin: Just a moment, Mr. Klein. I un¬ 
derstand we were precluded from going into this, and, 
of course, if we were, he cannot go into it on cross- 
examination. 

“Mr. Laughlin: I understand you sustained a mo¬ 
tion of Mr. Rogge’s to strike that portion of his reply. 

“The Court: It is my recollection that the state¬ 
ment is in the record. 

“The Court: The Court’s recollection of that por¬ 
tion of the statement with regard to receiving a threat 
here in the courtroom was not objected to and is a 
part of the record. 

“Mr. Laughlin: Of course, I will have a right to 
inquire further on it on redirect. 

“The Witness: I did not say a threat. I said I 
was warned. 

“By Mr. Rogge: 

“Q. By whom? 

“A. By someone in this courtroom. I do not recall 
who it was, that I would be fined $250 next day after 
I was thrown out on March 13 and that I would be 
thrown into prison. 

“Mr. Laughlin: Can he fix the date of that? 

“The Witness: It was a day or two after that while 
I was still here. 

“By Mr. Rogge: 

“Q. Was that a court attendant? 

“A. One of the attendants in the courtroom. I 
don’t remember who. 

“Q. Do you see him in here? 

“A. No, I cannot recall which one. It is a long 
time, and I have dealt with them on a friendly basis. 

“Q. You cannot tell who that was? 

“A. No. 

“Q. You mentioned that you communicated none 
of these threats to his Honor? 
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“A. I certainly did not. 

“Q. You did not mention this threat to his Honor? 

“A. I did not say it was a threat. 

“Q. Well, warning. 

‘‘A. It was advice and a warning, not a threat. 

“Q. But you likewise did not communicate that to 
his Honor? 

“A. I would not be foolish enough to do that. 

“Q. The answer is you did not; isn’t that correct? 

“A. That is right. 

<l Q. You testified at length in New York, didn’t 
you? 

“A. I certainly did. 

“Q. But you did not mention about this warning 
that you now say you got from a court attendant? 

“A. Are you sure of that? 

“Q. You did not mention that— 

“Mr. Laughlin: (Interposing) Are we going into 
the proceedings in New York? 

“Mr. Rogge: This is cross-examination, if the Court 
please. This witness has testified about a warning, 
and this is the first time we hear about it. He testified 
at length in New York and did not mention it. 

“The Witness: You are right, Mr. Rogge, but allow 
me to read what I testified to. 

“By Mr. Rogge: 

“Q. Answer my question. 

“A. No. 

“Q. You did not mention it? 

“A. I did mention it, and it is in the sworn state¬ 
ment that I read to the Court on September 8, 1944, 
and before that, too, in an affidavit. 

“Q. You mean this warning that you testified to 
this morning that you received from a court attendant? 

“A. Yes, sir. I did not say who it was. Yes, I 
will read it to you. 

“Q. I don’t want it read aloud. You may show it 
to me, however. 

“A. I will put it in the record, if you want it. You 
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asked me the question. I will put it in the record. The 
warning is in an affidavit, but this bears on it. 

“Q. All I am getting at, Mr. Klein, is one thing: 
You testified this morning about receiving a warning 
from one of the court attendants. I asked you a mo¬ 
ment ago whether you testified to that in New York 
where you testified at length. 

“A. Yes. The answer is ‘yes/ 

“Q. I want you to point out to me the specific point 
where you referred to the court attendant. 

“A. This is only the written part of my testimony. 
The oral part of this is as long and twice as long. This 
is 5,000 words, and the oral part is at least 10,000 
words. 

“Q. Isn’t it a fact in New York you did not refer 
to any warning by a court attendant that you would 
be fined and thrown in jail? 

“A. I did not use the words ‘court attendant’. 

“Q. All right. That answers my question. 

“A. But I used the word ‘warning’. 

“Q. Another question: Isn’t it a fact that the first 
time you testified about any warning from a court at¬ 
tendant is after you consulted Mr. Laughlin ? 

“A. That is a lie, not a fact but a lie. 

“Mr. Laughlin: I have been told among the spec¬ 
tators there is someone with a gun, and I would like 
to bring that to your Honor’s attention. 

“The Court: Will the marshal inquire? 

“(Short interruption.) 

“The Court: Mr. Marshal, will you retain that spec¬ 
tator in custody? 

“Mr. Frey: Your Honor, may we inquire whether 
he is a FBI man or a stranger? 

“The Marshal: Your Honor, he showed me his cre¬ 
dential, Meropolitan Police Officer No. 278. 

“Mr. Laughlin: A plainclothesman. 

“The Court: Metropolitan police officer? 

“The Marshal: Yes, evidently; he showed me his 
badge. 

“Mr. Rogge: That is all, if the Court please. 
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“The Marshall: May he be permitted to come back 
in the courtroom? 

“The Court: He may be permitted to come back in 
the courtroom, and Mr. Frey’s voluntary advice to 
Mr. Laughlin is stricken from the record of this case. 

“Mr. Laughlin: I think he had a duty, if he did 
not the identity of the man and saw someone with a 
gun, he had the duty to inform the Court. 

“The Court: The incident is closed. 

“Mr. Rogge: That is all, if the Court please. 

“The Court: Any redirect examination. 

“Mr. Laughlin: You do not have a copy of the pro¬ 
ceedings before Commissioner Cotter, do you? 

“The Witness: No, I have not. 

“Mr. Laughlin: May 1 ask if the prosecution has, 
your Honor, a copy of the proceedings before Commis¬ 
sioner Cotter: 

“Mr. Rogge: We do not have them with us, if the 
Court please. 

“The Witness: But I have an affidavit of August 
1, that refers to the warning and threats, filed with 
Commissioner Cotter. 

“Mr. Laughlin: May I see that? 

“(Document handed to Mr. Laughlin.) 

“Mr. Laughlin: I have no further questions your 
Honor. 

“The Court: You are excused, Mr. Klein. 

“The Witness: Thank you, Judge. 

“The Court: Anything further, Mr. Laughlin? 

“Mr. Laughlin: Yes. Mr. Elmhurst, will you take 
the stand? 

“Thereupon, 

ERNEST FREDERICK ELMHURST, having first 

been duly sworn, was examined and testified as fol¬ 
lows :— 

Direct Examination. 

“By Mr. Laughlin: 

“Q. For the record Mr. Elmhurst, state your full 
name.. 
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“A. Ernest Frederick Elmhurst. 

“Q. You are one of the defendants in the Sedition 
case? 

“A. That is correct 

“Q. Do you know Mr. Klein? 

“A. I know him from his office, and in connection 
with Mr. Sanctuary’s affairs, since about January 10. 

‘ ‘ Q. When did you first have a contact or any con¬ 
versation with Mr. Klein with reference to his repre¬ 
sentation of Colonel Sanctuary or his participation in 
it? 

‘‘A. About January 10. 

“Q. What year? 

“A. 1944, when 1 came to his office to find out what 
the indictment was all about. 

“Q. Are you in a position to inform his Honor as 
to any threats made against Mr. Klein? 

‘‘Mr. Rogge: Just a moment. Your Honor has 
already ruled that those threats are not relevant. I 
object to the question. 

“The Court: Objection sustained. 

“Mr. Laughlin: I want an exception, your Honor, 
and I would like to make my offer of proof. 

“Mr. Rogge: I object to that. 

“The Court: Objection sustained. 

“Mr. Laughlin: Exception. 

That is all. 

“(The witness was excused.) 

“Mr. Laughlin: We have nothing further, your 
Honor. 

“Mr. Rogge: The Government has nothing further. 

“The Court: The record is closed. 

“Mr. Klein, on the entire record and personal knowl¬ 
edge of the Court as to the surrounding circumstances, 
the Court finds you guilty of wilful and deliberate 
contempt of this court and fixes your punishment at 
90 days in the District of Columbia Jail provided that, 
at the end of 10 days from this date, you shall have the 
option of purging yourself by returning to this court 
and resuming your good faith and professional repre- 
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sentation in this court of your client, defendant Sanc¬ 
tuary, that if you take up and continue such represen¬ 
tation throughout the remainder of this trial, the re¬ 
mainder of your sentence to the District of Columbia 
Jail beyond 10 days to which the Court now forthwith 
commits you shall be suspended. 

“That is the order of this court, Mr. Klein. 

“Mr. Laughlin: Will your Honor set bond on ap¬ 
peal? 

‘‘ Mr. Rogge: The Government opposes bond in this 
case. There is no substantial question involved. 

“Mr. Laughlin: X submit there are substantial ques¬ 
tions involved. It is a final order and one that comes 
under the criminal rule. 

“The Court: Bail is denied. 

“Mr. Laughlin: An exception to that, your Honor. 

“The Court: Exception may be noted. 

“Mr. Marshal, you may adjourn court until 10 
o’clock Monday morning. 

“The Marshal: This honorable court stands ad¬ 
journed until 10 o’clock Monday morning. 

“(Whereupon, at 11:35 a.m., court was adjourned 
until 10 o’clock a.m. Monday, October 2, 1944.)” 


The Court certifies that the foregoing Bill of Exceptions 
contains the substance of all of the evidence offered by 
both the Government and the Respondent, upon the trial 
of this case. 

• There is incorporated herein and made a part of this bill 
of exceptions certain portions of the proceedings in Crim¬ 
inal Case No. 73086, and designated Exhibits “B”, 


«C”. “P” “E” “E”, “G”, “H”, “I”, “J’\ “K”, 
‘L”, “M;’:’,. “N”, and “O” 
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Because the matters and things herein recited are' not 
matters of. record, in order to make the same a part of the 
record herein, which is hereby ordered, so that the respond¬ 
ent may have his case reviewed on Appeal, the respondent 



moves the Court to sign and seal-this, his bill of exceptions, 
to have the same force and effect as if the said exception 
had .been separately signed and sealed, which motion is 
granted by the Court; and thereupon, the respondent ten¬ 
ders this, his bill of exceptions, and requests the Court to 
sign and seal the same which is accordingly done this 
_ day of January, 1945. 


Justice 

Settlement by the Court of the foregoing bill of exceptions 
is hereby consented to: 


James J. Laughlin 


Philip E. Miller. 

James J. Laughlin 
National Press Building 
Counsel for Eespondent. 


EXHIBIT “A” 


Excerpts from transcript of proceedings, March 13, 1944. 

Mr. Klein: Judge, you have heard many serious state¬ 
ments today about this bill of particulars but I am going 
to make some foolish statements but I am quoting the 
words “foolish statements of Mr. Rogge”, but the state¬ 
ments that are foolish are going to be his. 

First, I want to make a couple of observations on this 
bill of particulars. 
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In extending the time by this bill of particulars back to 
919, Mr. Rogge disclosed the purpose of the indictments, 
le three of them as I see it, the purpose is to drag Hitler, 
s gang, the Nazi Party and Germany, through the Court 
jior the last three years and as much longer as he can so 
that while they are going, the Administration newspapers 
will publish all of that and the scavenger commentators on 
the radio will mouth it and that’s what has been done up 
to now and that’s what is going to be done in the future 
as long as this case drags. That’s the first observation. 

Now, the second observation, as I read this bill of partic¬ 
ulars and everything in it, the sole purpose of all the prop¬ 
aganda in the United States in favor of Germany, what¬ 
ever there was, was to overcome and offset the British prop¬ 
aganda of dragging the United States into war. That’s 
my second observation. 

My third observation is that there is nothing in this bill 
of particulars that Hitler aimed at revolution. Now, there 
is a statement about revolution in here but that statement 
was made by Mr. Rogge. That statement is on the bottom 
of page 10; July 29, 1921, Hitler being the leader of the 
party and introduced the leadership principle. He con¬ 
verted the party, which had been based upon parliamentary 
principles, into a revolutionary movement whose objec¬ 
tive it was to overthrow the Weimer Republic by force 
seize political power and bring the government under the 
domination of the Nazi Party. 

Was it done ? Of course not. It took fourteen years for 
Hitler to come to power through legislative means, through 
propaganda, the same as being done m the United States 
by the United States Government, by the people in power 
here. 

Not once did he attempt revolution. Mr. Hitler was ap¬ 
pointed Chancellor in 1933, after propagandizing for four¬ 
teen years in Germany, this bill of particulars explains. 
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So where is the crime these fellows committed here if 
they were doing what is charged in the indictment, follow¬ 
ing the Hitler line, where is the crime if there was no crime 
that Hitler committed as far as this Government or his 
own government is concerned? 

Hitler built, according to the second page, built up within 
the Party, fighting units called Storm Troopers, SA, which 
used uniforms, emblems, and so forth. Well, of course 
he did that, but that whole crowd of 800,000 after five years 
were taken into the German army, the part of the German 
Army to defend Germany. Germany, surrounded with a 
ring of steel and being crushed without trade, could not 
get to the sea. No harm in that, no crime in that. He was 
aiming to free Germany; and this bill of particulars says 
he was aiming to free Germany, quoting Hitler as saying 
so. 

The Court: He has more of a ring around him now than 
he had then. 

Mr. Klein: Yes, he is in trouble, because the gang fight¬ 
ing, he turned on them and they turned on him, that’s all 
they wanted of him, use him to destroy Russia and now 
they are using Russia to destroy him. 

Mr. Rogge: This counsel has no motion for a bill of 
particulars pending at all, Judge. 

The Court: There is none pending? 

Mr. Klein: That is right. I have no motion, but this 
bill of particulars extends the time. 

Mr. Rogge: I suggest all his remarks so far have been 
out of order. . 

The Court: Just a moment. One at a time.. 
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: EXHIBIT “B’V 


Excerpts from Proceedings Covering Stenographic Tran¬ 
script March 13, 1944. 

The Court: You have no motion for a bill of particulars ? 

Mr. Klein: Not yet. I have a motion I am going to 
present. 

The Courut: What other motion is there pending that 
has not been argued? 

Mr. Klein: This bill of particulars— 

The Court: You have a motion pending that has not 
been argued? 

Mr. Klein: Just a minute; I will answer that. 

The Court: Will you please answer my question? 

Mr. Klein: The motion I have pending is the demurrer 
of which this is an extension, without legal warrant to 
extend it. 

The Court: Did you file a motion to reconsider the de¬ 
murrer? 

Mr. Klein: This, as I understand it, is the argument 
on reconsideration of the demurrer. 

The Court: You are out of order, Mr. Klein. The court 
will not hear you any further. 

Mr. Klein: Just a minute, you barred me from answer¬ 
ing the motion for striking out on my first pleading here 
some time ago. I sent you a memorandum on that and re¬ 
minded you it was not a matter for the court to pass on. 

It was a matter for the Attorney General to accept or 
reject. I want a decision on that, I would like to have a de¬ 
cision. I would like to know if you withdraw, your Honor, 
on that. 

The Court: You are out of order. 
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Mr. Klein: If your Honor Please I find this bill of part¬ 
iculars is based on the indictment. This bill of particulars 
tends to— 

The Court: Mr. Marshal, will you remove Mr. Klein 
from the courtroom. Mr. Klein, will you sit down? 

Mr. Klein: Will the court pay attention? 

The Court: If you will sit down you may stay in the 
courtroom. 

Mr. Klein: If that is the only condition, I will take 
my papers and leave the courtroom. I refuse to be bound 
by such decision. I refuse to accept any such decision from 
the court. 

The Court: Does anyone else wish to be heard— 

(Mr. Klein was removed from the courtroom.) 


Mr. Klein: May I address the court for one moment? 
The Court: On what subject? 

Mr. Klein: I have a letter here from Mr. Rogge. That 
letter invites me to appear in this court today to argue 
on the bill of particulars and that letter is dated February 
29th, and that is why I am here. 

I will continue the argument though I do not think Mr. 
Rogge will like the argument. 

The Court: Will you confine yourself to the indictment 
you were making a political speech when the court stoppe< 
vou. 

V 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Court. 


United States of America 


> Criminal No. 73086 


Joseph E. McWilliams, et al. J 


Washington, D. C., 

Monday, April 17, 1944 

1 The above-entitled cause came on for trial before Chief 
Justice Edward C. Eicher in Criminal Court No. 1 at 10:00 
o ’clock a.m. 

Appearances: 

On behalf of the United States of America: - 
0. John Rogge and 
Joseph W. Burns. 

On behalf of defendants: 

Maximilian J. St. George, 

Representing Joseph E. McWilliams. 

J. Austin Latimer, 

Representing George E. Deatherage and 
James True. 

James J. Laughlin 

• Representing Edward James Smythe and 
Robert Noble. 

2 Appearances (continued) 


Attorneys Representing 1 

Floyd Lanham Lawrence Dennis 

Joseph C. Turco 



Ira Chase Koehne 

Ethelbert B. Frey 
Harry A. Grant 

Frank H. Myers and 
Elizabeth R. Young 

Marvin F. Bischoff 

John W. Jackson, 

E. Hilton Jackson, and 
George Seifkin 

Albert W. Dilling, 

W. Hobart Little, and 
Ode L. Rankin 

Ben Lindas 

Frank J. Kelly 

P. Bateman Ennis and 
W. E. Faulkner 

Charles E. Morganston 

Claude Thompson and 
William A. Gallagher 

Joseph H. Bilbrey and 
Rees B. Gillespie 

Henry H. Klein 

W. Hobart Little 

L. J. H. Herwig 

Ellis 0. Jones 


. Howard V. Broenstrupp 
Ernest F. Elmhurst 
Lois DeL. Washburn 
Frank W. Clark 

Robert E. Edmondson 

E. J. Parker Sage 
Garland L. Alderman 

Charles R. Lyman, Jr., 
Charles B. Hudson 

Elmer J. Garner 

Gerald B. Winrod 

Elizabeth Dilling 

George S. Viereck 
Prescott F. Dennett 
Gerhard Wilhelm Kunze 

August Klapprott 

Herman M. Schwinn 
Hans Diebel 

Franz. K. Ferenz 

Eugene N. Sanctuary 
David Baxter 
Peter Stahrenberg 
himself. 


EXHIBIT “D” 


Excerpts from proceedings covering stenographic tran¬ 
script Pages 2066 to 2088 inclusive. 

May 22, 1944 


PROCEEDINGS 


Line 1 
P. 2066 

(The following proceedings were had in the courtroom 
prior to the entrance of the jury, and out of their presence 
and hearing:) 

The Court: With regard to the several motions to with¬ 
draw a juror and declare a mistrial, which the Court took 
under advisement on Thursday last, the Court has read 
carefully the transcript of the opening statement made on 
behalf of the Government and has concluded that its con¬ 
tents do not transcend the permissible bounds of an open¬ 
ing statement, which includes the privilege of counsel rep¬ 
resenting the Government on the one hand, and defendants 
on the other, to offer an outline to the jury of what they 
expect the evidence on their behalf to show, and an out¬ 
line of legitimate inferences arising from that evidence, an 
outline of the law that they claim to be applicable to the 
evidence which in good faith is expected to be shown, and 
the legitimate inferences arising therefrom. 

The Court therefore overrules each and all of the mo¬ 
tions, upon which ruling had been reserved, with regard 
to the withdrawal of a juror and declaration of a mistrial 
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Now, there are several other matters pending for deter¬ 
mination before the jury is brought in. 

Mr. St. George: Your Honor— 

The Court: Mr. St. George. 

2067 Mr. St. George: May we have an exception ? 

The Court: An exception may be noted on behalf 
of all defendants. 

Mr. Powers: If the Court please, I am not quite sure 
I understood the Court’s ruling. As I recall, the Court 
stopped Mr. Dennis when he was making his opening state¬ 
ment, on the ground that he was out of order, although 
he was presenting what he assumed, I suppose, to be his 
right to make his defense. 

The Court: The Court reserves its inherent right to 
keep all counsel within proper confines. 

Now that you mention that subject, when the jury is 
recalled and you proceed with the opening statements, the 
Court desires to say to Mr. Dennis jtbat, although he asked 
for an additional hour this morning, the Court will permit 
him an additional half hour. 

When Mr. St. George, on Thursday, was called upon by 
the Court to indicate whether he reserved or wished to 
make an opening statement, at that time Mr. St. George, 
although he did later say he reserved on behalf of the sev¬ 
eral defendants that he spoke for, he did say initially 
that he on behalf of the several defendants was waiving 
the right to make an opening statement and yielded to Mr. 
Dennis. Under those circumstances the Court felt that 
Mr. Dennis, if he was speaking for a group of defendants, 
should not be limited strictly in time, and therefore 

2068 the Court allowed Mr. Dennis to proceed for the re¬ 
mainder of the Court’s session on Thursday. But 

this morning Mr. Dennis will be granted an additional h alf 
hour. If at the end of that half hour Mr. Dennis can show 
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the Court good reason why he hasn’t had sufficient oppor¬ 
tunity to outline the evidence he himself expects to intro¬ 
duce in his own defense, or the legitimate inferences aris¬ 
ing therefrom, or the law applicable thereto, the Court will 
consider an extension. 

The same will apply to all other counsel wishing to speak 
for defendants. In other words, the limitation will be one 
half-hour per defendant. 

Mr. St. George: If Your Honor please, I would like the 
record clear on that. I may have used the word ‘ ‘waived” 
or “passed,” I don’t remember, but I did say later on, I 
am sure, that I reserved. 

The Court: The Court indicated that you did say later 
on that you reserved. 

Mr. St. George: I may say to the Court that there may 
be other counsel who are not prepared to make an open¬ 
ing statement, but I think that restricting the time for Mr. 
Dennis to half an hour today is rather short 

The Court: The ruling of the Court will stand. 

Mr. Frev: Your Honor— 

The Court: Mr. Frey. 

2069 Mr. Frey: Do I understand, Your Honor, that 
defense counsel will be restricted in making opening 
statements after Mr. Rogge stood up there and in an in¬ 
flammatory manner— 

The Court: Mr. Frey, the Court has ruled and cares 
to hear no further argument. 

Mr. Frey: Because of the many references to my client, 
Mr. Edmonson, it will take me considerable time to make 
an opening statement. 

The Court: After you have consumed your half-hour, 
the court will consider the reasonableness of further time 
to outline your defense. 

Mr. Frey: Exception. 

The Court: Mr. Dilling. 
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Mr. Dilling: I was about to remark, when Mr. Frey 
began talking, that I am in the same position. I intend 
to make an opening statement solely in behalf of the de¬ 
fendant Elizabeth Dilling, and I am quite sure, Your Hon¬ 
or, that I could not limit myself to one half-hour. I shall 
take advantage of Your Honor’s ruling and if, at the end 
of that time, I have not finished, I shall ask Your Honor 
for more time. 

The Court: Mr. Thompson. 

Mr. Thompson: And with due deference to the Court 
and what the Court said a little while ago with respect 
to Mr. Dennis, may it please Your Honor, I have all the 
respect in the world for Mr. Dennis, who is here in 
2070 his proper person, as he has a right to be, and with 
regard to all other counsel in the room defending 
the various defendants, I do think Your Honor and all 
others in the courtroom should refrain as much as possi¬ 
ble from connecting any one defendant with the other de¬ 
fendants until they are proven guilty beyond a reasonable 
doubt. 

Now, the atmosphere before the jury, in these remarks 
that are made to the jury, remarks made by newspapers, 
that are made everywhere, that some one may speak for 
these defendants, I want to say that no one can speak for 
Mr. Diebel or for Mr. Schwinn but Mr. Gallagher and my¬ 
self. We can bind them, of course, as their attorneys. No¬ 
body else can bind them. I hope this case may proceed 
along lines that will not implant in the minds of the jury 
that we are already in collusion, that a chain has been 
formed in the blacksmith shop, and that they are now 
guilty, that they are in collusion in thinking up a defense. 

I have nothing to do with these gentlemen on either side 
of me, to the front of me, or to the back of me. I respect 
them as reputable members of the bar, just as I respect 


s 
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Your Honor as our Chief Justice, just as I respect the 
Government prosecutors, but until we have had a chance 
to put in our defense no one has a right to say that we are 
together as a unit in the defense. They are charging us 
with having conspired with each other. May we proceed 
along lines that will not indicate in any way that we 

2071 are one until the jury finds us one in a conspiracy, 
and that must be upon evidence. 

This procedure, some of it coming from the Court, some 
of it coming from the lawyers at the bar, who say, “I do 
not adopt Mr. Thompson’s motion”—if he doesn’t adopt 
my motion, or Mr. Gallagher’s motion, he can keep quiet, 
he is not bound by it, we know that. There has been much 
mention here about an agreement, an agreement that we, 
as attorneys, may, if we elect, take advantage of in the 
Court of Appeals as to any exceptions that may have been 
taken by any other defense counsel, simply for the pur¬ 
pose of expediting the case, without prejudicing our rights, 
and it does not require any attorney to take affirmative 
action, to say, “I do not adopt Mr. Gallagher’s motion.” 
As an old blacksmith, as I am, who has welded and made 
from the wrought iron many a chain, I have visions that 
this jury, acting as a blacksmith, upon the evidence, may 
say that Mr. Rogge, or the Government prosecutor, has 
made a solid chain, when he has not. I appreciate the fact 
that Your Honor has given me this time to speak, but I 
want to warn everybody that we are not yet a unit, and 
I hope this trial may proceed along that line. 

The Court: The Court shares your interpretation and 
says to counsel that it joins you in your interpretation 
of the stipulation. It is not intended, and should not be 
considered as evidentiary, either directly or indirectly, 

2072 of any agreement among the defendants. Its sole pur¬ 
pose was to expedite this trial and preserve a proper 
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record for the defendants without the necessity of repeti¬ 
tion on behalf of the several defendants. I am afraid that 
so far we haven’t profited much in the way of expeditious 
procedure. Its main effect has been more breached than 
observed. 

Mr. Thompson: That is our right, to object at any time. 
We didn’t bind ourselves not to object. 

The Court: If that is so, if you insist upon that being 
the continuing prerogative, then how can the stipulation 
ever be expected to serve the purpose of expedition. 

Mr. Thompson: It has served me time and again. I 
have stayed in my seat time and again, reserving cer¬ 
tain things that I would have objected to, Your Honor. 
Don’t think, Your Honor, that it hasn’t helped me. It has 
helped all of us. 

The Court: I hope that is true. 

Mr. Thompson: And it is saving your health. 

The Court: I hope that is true. 

Mr. Thompson: But that doesn’t bind me, if I want to 
add additional reasons for my objection I can do so. One 
idea might not meet all the requirements. But what I 
am objecting to is the continual reference to this agree¬ 
ment—sometimes emanating from the bench. That is go¬ 
ing to get into the minds of the jury and prejudice us, 
that we are one standing here, a lot of conspirators here, 
as the jury might say, trying to put up a defense as a unit, 
in collusion, if Your Honor please, and I say that it is 
up to the Government to prove us guilty, and we stand 
separate until they make that chain and tie us to the prison 
cell. 

The Court: No doubt about that, and the jury will be 
instructed to that effect at the proper time. 

Mr. Latimer: Your Honor, for the record, I want the 
record to show that, while we agree with the principle of 
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what Mr. Dennis said, he was not in any way speaking for 
the defendants Deatherage and True. I think Your Honor 
has indicated that. 

Also at this time may I state that, while I have reserved 
my opening statement until the Government has concluded 
its case, at that time it will be absolutely impossible for 
me to adequately present my opening statement in behalf 
of the two defendants I represent, in a half-hour, as I must 
make an argument in which the facts are somewhat differ¬ 
ent, and therefore I must protest 

The Court: You have the right to make your argument 
at the close of all the evidence. 

Mr. Latimer: I should have said “opening statement.’ 

The Court: At the close of the Government’s case and 
before the introduction of your evidence you may make 
an outline as to your evidence. 

Mr. Latimer: I didn’t mean argument. I mean my 
opening statement. It will be impossible for me to make 
my opening statement in 30 minutes for two defendants. 

The Court: Thirty minutes per defendant. That will 
give you an hour. 

Mr. Latimer: It is understood, then, that I will have 
an hour, and more if the Court concludes that it is neces¬ 
sary? 

The Court: Yes. 

%r. Latimer: I want at this time also to register an 
objection to the Court fixing an exact time on argument, 
my argument,' when he did not limit the Government to 
any time. • • 4 . 

The Court: Exception may be noted. But if you wish 
to reckon the matter of proportionment by counting noses, 
the Government took less than ten minutes per defendant. 

Mr. Latimer: • Your Honor, that is probably the most 
unsound argument that could possibly be made. 



The Court: The-Court has to find some standard upon 
which to measure the orderly procedure of the trial. 

Mr. Latimer: It is an abuse of discretion on the part 
of the Court to limit the defendants and not the Govern¬ 
ment. 

The Court: Mr; Klein. 

Mr. Klein: Your Honor, as you recall, the objection 
was frequently made to Mr. Rogge’s opening statement on 
the ground that it was inflammatory, and also on the ground 
that we were not— 

The Court: What are you addressing yourself to ? 
2075 Mr. Klein: On your ruling. 

The Court: The ruling of the Court will stand. 
The Court will hear no further argument. 

Mr. Klein: I want to get this on the record for my 
client, that is all. 

The Court: You may have an exception to the ruling 
of the Court. 

Mr. Klein: Your Honor— 

The Court: (Gaveling) The Court will hear no further 
argument. You have your exception, Mr. Klein. 

Mr. Klein, will you be seated? 

Mr. Klein: I don’t think it is fair— 

The Court: Will you be seated? 

Mr. Klein: I will be seated, but I don’t think it is fair. 

The Court: Will you be seated 

Mr. Klein: You are preventing me from talking— . 

The Court :, Mr. Klein, will you be seated? 

Mr. Klein: Yes, I will, but I would like to get this, much 
consideration from the Court— •• .. . v . • ::. * 

The Court: The Court has ruled. 

Mr. Klein: That isn’t fair, Judge.. : . r 

The Court (gaveling):. Mr. Klein, the Court fines you 
$50 for contempt of court, to.be paid before 4:00 o’clock 
next Thursday. 
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Mr. Klein: I have no $50. You are not right in doing 
hat. 

The Court: Mr. Klein— 

Mr. Klein: I have a right to talk for my client. 

The Court: Mr. Klein, for persistently arguing the mat¬ 
ter after the Court has ruled, the Court fines you an addi¬ 
tional $25, making a total of $75, to be paid before 4:00 
o ’clock next Thursday. 

Mr. Klein: I file notice of appeal. 

The Court: Bond on appeal, $150. 

Mr. Klein: I think that is unfair. 

The Court: Mr. Klein (gaveling). 

Mr. Klein: You are not being fair. 

The Court: For your last remark the Court increases 
your fine to $100. Bond, if appeal is taken, will be fixed 
at $200. 

Mr. Klein: May I make my objection to what my client 
wants me to object? 

The Court: Your exception has been noted. 

Mr. Klein: I want to object to— 

The Court: Your exception has been noted. 

Mr. Klein: Your Honor has ignored the charge that 
the opening was inflammatory. 

The Court: The Court has ruled. Your fine is in- 
2077 creased to $200, and bond is fixed at $400, in the event 
of appeal. 

Mr. Klein: I file notice of appeal. 

The Court: Mr. Powers. 

Mr. Powers: In view of the statement made by Mr. 
Thompson, I would like the record to show that William 
Dudley Pellev, my client, is not a party to any agreement, 
and has authorized no attorney to speak for him except 
Mr. Little and myself. 

The Court: The record will so show. 



6a 


Mr. Jones. 

Mr. Jones: Your Honor please, Mr. Rogge has indi¬ 
cated in his opening statement—he has involved me in a 
long series of activities— 

The Court (gaveling): What are you addressing your¬ 
self to? 

Mr. Jones: I am addressing myself to the ruling of the 
Court in limiting the amount of time in which the defend¬ 
ants may make their opening statements, and— 

The Court (gaveling): Mr. Jones— 

Mr. Jones (continuing): —to cover the ground indi¬ 
cated by Mr. Rogge— 

The Court: Mr. Jones, you have your exception. 

Mr. Jones: Very well. 

Then perhaps at this time it is proper to refer to a 
matter which you said could be taken up in the absence 
of the jury. 

2078 The Court: The Court will hear you. 

Mr. Jones: Adverting to the opening statement with 
respect to this defendant, I wish to say that it has been 
revealed by Mr. Rogge in his statement that this pro¬ 
ceeding, rather than being a prosecution, is a persecution, 
in that they intend to use the same perjured testimony— 

The Court (gaveling): Mr. Jones— 

Mr. Jones (continuing):—which has been used— 

The Court (gaveling): The Court has heard you here¬ 
tofore with respect to exceptions to the prosecution’s 
opening statement. 

Mr. Jones: I haven’t completed the particular motion 
which I wish to make on my own behalf. 

The Court: The Court rules you out of order. 

Mr. Jones: I have not completed. 

The Court: The Court rules you out of order. 


Mr.'Jones: I haven’t completed a particular motion 
which I wish to make in my own behalf. 

The Court: The Court refuses to hear any further ar¬ 
gument. 

Mr. Jones: It is no argument. I wish to make two 
or three statments which have to do— 

The Court: The Court will hear no further motions 
with regard to the opening statement. 

Mr. Jones: This defendant— 

The Court (gaveling): Mr. Jones— 

Mr. Jones: This defendant— 

The Court (gaveling): Mr. Jones— 

Mr. Jones: I am not only placed in double jeopardy 
but in triple jeopardy by this indictment. 

The Court (gaveling): Will you be seated! 

Mr. Jones: I wish to take an exception. 

The Court (gaveling): Mr. Jones. 

Mr. Jones: Yes, sir. 

The Court: For your action and conduct before this 
Court within the last four minutes, the Court fines you 
the sum of $100 for contempt of this Court. In default 
of the payment of which before 4:00 o’clock on Thursday 
next, you are to be sentenced to imprisonment in the Dis¬ 
trict Jail until that fine and costs are paid, such sentence 
to take effect on the date when this trial ends, regardless 
of the result of the trial, and if this trial should result 
in your conviction, the sentence of the imprisonment just 
imposed, in the event the fine just imposed is not paid, 
shall be added to any other sentence that this Court may 
impose as a result of your conviction. 

Mr. Jones: I wish— • 

The Court (gaveling): Just a minute. You may have 
an exception. 

2080 Now, the Court wishes to say to all other defend- 
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ants, defense counsel and all of the defendants in this 
courtroom, there have been disturbances by defendants to 
the orderly procedure of this trial. All defendants, at 
the proper time, will be given the opportunity and will 
have the privilege to take the witness stand and testify 
in their own behalf if they so desire; but they have no 
right or privilege to interrupt the orderly procedure of 
this Court at other times. 

The Court now* wishes to say to counsel for all defen¬ 
dants, and defendants who appear for themselves, that 
the next time any defendant creates a disturbance that 
interferes with the orderly procedure in this Court, the 
Court will sentence him to imprisonment for one week, 
and each succeeding disturbance will result in a double 
sentence, and so on, as long as those disturbances con¬ 
tinue, the sentences to run cumulatively from the date when 
the trial ends, regardless of its outcome, and if the trial 
results in a conviction, then those sentences for contempt 
will be added to whatever other sentence it imposes. 

Now, I hope all counsel and all defendants will pay heed 
to the Court’s warning. 

Mr. Thompson. 

Mr. Thompson: May it please the Court, I have lis¬ 
tened attentively to the pronouncement you have just made. 
I rise to note that the statement emanating from the bench 
has the effect only of intimidation. I respect this Court. 
I respect our judicial system. I love my America. I came 
to this Court because a former justice asked me to come 
in and defend two German aliens. If Your Honor please, 
I had to do that, or else, if the Court saw fit to prefer 
charges against me, as an officer of this Court, failing 
to do his duty, I could have been disbarred from this 
Court, and had automatically taken away from me that 
great privilege that has been given me to practice before 
the highest tribunal of this great country. 
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Now, if it is to be said by the Court, or by inference, 
that each defense attorney here is guilty of the distur¬ 
bances of which Your Honor speaks, then it goes out to 
the world that we attorneys of the District of Columbia 
bar are a bunch of obstreperous attorneys who are trying 
to prevent orderly procedure within our great District of 
Columbia. We are not here for that purpose. I do not 
link myself with any attorney—except to be respectful 
to him, treating him as a fellow-member of the bar, my 
brother. 

No matter what any attorney does, no matter what any 
defendant appearing in proper person does, this. Court 
cannot gavel me down when I rise to make a timely objec¬ 
tion, because in that case, if I go to the Court of Appeals, 
the Court of Appeals will say to me from the bench, “You 
sat idly by and allowed your client to suffer.’ ’ 

2082 Now, I must do that. I am going to respect Your 
Honor and I know Your Honor is going to respect 
me, but in the name of High Heaven, in the name of jus¬ 
tice, do not let us stultify ourselves, let us see that the 
humblest human being has a fair trial. If a German alien 
is entitled to be shot, if he is guilty of treason, let the 
military courts take him and shoot him, but when we come 
into a civil court, no matter whether he be a Hottentot, 
or whether he be a German, when we try a civil case, let 
us try it and serve our own basic purposes. 

The Court: Mr. Thompson seems to be laboring under 
a misapprehension with respect to the Court’s ruling with 
regard to defendants and with regard to counsel for de¬ 
fendants. 

Mr. DilKng. 

Mr. Dilling: If your Honor please, I have been a mem¬ 
ber of the bar of the State of Illinois for 27 years and I 
have never yet been accused of being disorderly or out of 
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order in any courtroom in which I have appeared, and 
yet the record for the 17th of May shows this on Page 1804: 

I rose and I said: 

“Mr. Dilling: If Your Honor please— 

“The Court (interposing): You are out of order, 
Mr. Dilling. The marshal is requested to ask Mr. 
Dilling to be seated.” 

But I persisted, in spite of the ominous approaching 
2083 form of the deputy marshal, and said: 

“One of the attorneys is absent, Your Honor.” 
And you said: 

“Attorney for whom?” 

And I said: 

“Mr. Elmhurst. Mr. Buckley has asked me to an¬ 
nounce that he will be absent for a short time and 
has asked me to represent his client.” 

You then stopped the proceedings and asked the mar¬ 
shal to find Mr. Buckley and bring him in. 

The Court: The Court consents that any implication 
of disorderly conduct arising from that part of the record 
as you have just read it may be expunged from the re¬ 
cord. 

Mr. Dilling: That was my purpose in arising, Your 
Honor. 

Another thing: I think the court reporter is doing a 
marvelous job in reporting these proceedings, but the re¬ 
cord does not show exactly what happened on May 17. 
From morning to night there was a continual gaveling 
that does not appear in the record. Later on in the trans- 
. cript it doe's appear that Your Honor used the gavel two 
or three times, which would give the erroneous impres¬ 
sion that those were the only times that Your Honor used 
the gavel. 

Now, I think that insofar as possible this record should 
show right in the transcript every time Your Honor feels 
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it incumbent upon himself to use the gavel, and, if 
2082 such occasion should ever arise, that it also show the 
times that Your Honor felt impelled to use the gavel 
so far as Government counsel are concerned. 

The Court: The record will speak for itself and will be 
permitted to stand. So far as those observations are con¬ 
cerned the Court has read the record rather fully and is 
convinced that it contains an accurate reflection of the mat¬ 
ters to which Mr. Dilling addresses himself. 

Mr. Laughlin: Your Honor, do I understand your an¬ 
nouncement, at the outset, to be that you overrule the 
motions to declare a mistrial due to the nature of the open¬ 
ing statement, and do I understand also that you have 
denied the motions due to the action of Your Honor in 
preventing various counsel from interruptng the Prosecu¬ 
ting Attorney in his opening statement—were those mo- 
tons overruled also? 

The Court: The Court made that ruling himself, and 
exceptions were permitted all defendants. 

Mr. Laughlin: I didn’t know that. I knew it went to 
the first. Do I understand that the ruling also went— 
My position is this, Your Honor: It has always been my 
understanding, and I think the cases bear me out, that the 
defendants, the client, the attorney rather, has a positive 
duty to immediately interrupt the proceedings and bring 
to the attention of the Court— 

The Court: That matter was discussed in advance and 
the Court made the ruling that interruptions would not be 
permitted but that full opportunity for objections and mo¬ 
tions would be given later on, and that was done. The 
Court stands on the record as made. 

Mr. Thompson: I remember what Your Honor said, and 
I heard Your Honor say it two or three times, and that is 
why I have arisen time and time again. What Your Honor 
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has said, as I understand it, is that—let’s take a concrete 
case. Mr. Rogge offers some evidence. One defendant— 

The Court: Well, now, just a moment. 

Mr. Thompson: One defendant— 

The Court (gaveling): The Court has ruled and argu¬ 
ment is closed. The Court will hear no further argument 
on that proposition. 

Mr. Laughlin: Then I want the record to show specifi¬ 
cally an exception on that point. 

The Court: Exception may be noted. 

Mr. Laughlin: So that we won’t be confronted with the 
proposition, in the Court of Appeals, of, “Why didn’t you 
speak?” 

The Court: Exception noted. 

Mr. Klein: On behalf of the defendant— 

The Court (gaveling): Mr. Laughlin, are you through? 

Mr. Laughlin: No. 

The Court: Mr. Laughlin has the floor. 

2086 Mr. Laughlin: Your Honor also indicated Thurs¬ 
day that even though an attorney represented two 
clients, he was entitled to only one opening statement. I 
take the position, under the English case of Regina v. Rich¬ 
ard, 1 Cox CC 62—in England the proper practice is for 
counsel to address the jury in the order in which the prison¬ 
ers for which they appear are respectively placed upon the 
record. Now, I take the position, in view of that, that you 
should take the record of the prisoners in order. 

Now, another case, of Regina v. Barnard, 1 F and F 240, 
not more than two counsel are entitled to address the court 
for the prisoner upon a point of law. 

Also, referring again to the Richard case, where prison¬ 
ers are jointly indicted and defended by separate counsel, 
each must address the jury before witnesses are called for 
either prisoner. 

Now, I am faced with this situation: the defense of Mr. 
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Smythe and that of Mr. Noble are entirely different, and 
even though I may decide to reserve opening as to Mr. 
Smythe, that does not indicate that I will waive it as to 
Noble. I submit under these cases you would have to reach 
Noble in the order in which his name appears. So I ask 
you to reconsider as to Smythe and Noble. 

The Court: The ruling of the Court will stand. At the 
proper time you will have a full hour, to be divided 
2087 one half-hour each for your two defendants. 

Mr. Laughlin: In view of that. Your Honor, may 
I ask to be relieved as counsel for the defendant Noble? 

The Court: Request denied. 

Mr. Laughlin: Exception. 

The Court: Exception noted. 

Mr. Laughlin: May Mr. Noble be heard on that, Your 
Honor? 

The Court: Request denied. 

Mr. Laughlin: Exception. 

The Court: Exception noted. 

Mr. Klein: On behalf of defendant Sanctuary I wish to 
adopt Mr. Laughlin’s motion with regard to the refusal 
of the Court to permit objections during Mr. Rogge’s open¬ 
ing. That is one of the two points I intended to make be¬ 
fore when I arose, when Your Honor ruled me down. The 
other point is that Your Honor did not rule on the question 
of the inflammatoriness of Mr. Rogge’s opening. 

The Court: The ruling of the Court will stand. 

Mr. Dilling: I would like to join in that motion of Mr. 
Laughlin. 

The Court: The record may so show. 

Mr. Powers: Your Honor, in the course of handing down 
your ruling you made a statement that I doubt very much 
you intended to make, in view of the fact that we are being 
so meticulous about our diction here, and I would like to 
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point it out to the Court. You said that the defendants 
would have the privilege of taking the stand. Of course, 
that is not a privilege granted by the Constitution, it is 
guaranteed under the Constitution, and he has the right to 
take the stand. 


EXHIBIT “E”. 

Excerpts from proceedings covering stenographic tran¬ 
script (Page 5222, Line 4, to page 5227, line 25). 

June 27, 1944. 

The Court: Mr. Klein. 

Proceed, Mr. Klein. 

Cross-Examination by Mr. Klein. 

Q. I show you Government’s Exhibit 2116— 

The Marshal: Quiet, please. 

Mr. Rogge: If the Court please, that is not one of those 
being offered. 

The Court: Objection sustained. 

By Mr. Klein: 

Q. When Mr. Ben Bendheim introduced you to Mr. 
Roos, what did he say? 

Mr. Rogge: Government objects. 

The Court: Objection sustained. 

By Mr. Klein: 

Q. You said that you did not read any of this literature? 
Mr. Rogge: Government objects. 

The Court: Objection sustained. 

By Mr. Klein: 

Q. In view of the fact you did not read any of this liter¬ 
ature, why did you join the Bund? 

Mr. Rogge: Government objects. 

The Court: Objection sustained. 
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Mr. Klein: Exception on all of them. 

The Court: Exceptions may be noted. 

By Mr. Klein: 

Q. Did you look for any other literature or did you take 
any other literature besides those documents that were anti- 
Jewish? 

A. As I remember it, pretty near all of the literature 
that I received was anti-Jewish. 

Q. Did you accept any literature that was not anti- 
Jewish? 

A. Not that I recall. 

Q. Did you look for any literature that was not anti- 
Jewish? 

A. I looked especially for no literature at all. 

Q. For what? 

A. I never looked for any special literature at all. I 
took what was offered me only. 

Q. Did you get any literature that was anti-Commu- 
nistic? 

A. That, I can’t recall. 

Q. Is this all the literature that you took, that is being 
offered here? 

A. It is not, no. 

Q. Have you got other literature? 

A. I have none, no. 

Q. Do you expect to offer other literature? 

5224 A. Not that I am aware of. 

Q. How long were you deputy sheriff in Los An¬ 
geles County? 

Mr. Rogge: Objection; that is not proper at this time. 

The Court: Objection sustained. 

Mr. Klein: Exception, please 

The Court: Exception may be noted. 

By Mr. Klein: 
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Q. How did you come to be appointed deputy sheriff 
in Los Angeles County? 

Mr. Rogge: Government objects. 

The Court: Objection sustained. 

By Mr. Klein: 

Q. What is Mr. Roos’ business? 

Mr. Rogge: Government objects. 

The Court: Objection sustained. 

By Mr. Klein: 

Q. Did you meet Mr. Roos, or were you introduced to 
Mr. Roos by Mr. Bendheim— 

Mr. Rogge: (Interposing) Government objects. 

The Court: Objection sustained. 

Mr. Klein: I am not through with the question. 

The Court: Objection sustained. 

By Mr. Klein: 

Q. Did you get this literature after you -were intro- 
5225 duced to Mr. Roos by Mr. Bendheim? 

Mr. Rogge: Government objects. It is repetitious. 

The Court: Objection sustained. 

Mr. Klein: I do not recall that that was asked. 

Exception, please. 

By Mr. Klein: 

Q. Who told you to initial these documents? 

A. Nobody told me. It was my own idea. As I picked 
out the few that I definitely remembered, I put my initials 
on them of my own accord. 

Q. That you definitely remembered as what? 

A. As having been secured at the Aryan Book Store. 

Q. You just testified to Mr. Gallagher that you did not 
know whether they were the same documents or not. Isn’t 
that true ? 

A. The documents were identical to the ones I picked 
up at least. There is no doubt but what they are the orig¬ 
inal ones. 
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Q. And you initialed them because they are similar to 
the documents you picked up at the book store, isn’t that 
right? 

A. Because I recognized them as having been the docu¬ 
ments I picked up. 

Q. You just testified to Mr. Gallagher that you did not 
identify those same documents. 

Mr. Rogge: The witness did not so testify. 

The Court: Objection sustained. Counsel is misquot¬ 
ing the evidence. 

Mr. Gallagher: Your Honor, I object. 

Mr. Klein: Exception. 

The Court: Exception may be noted on behalf of all de¬ 
fendants. 

By Mr. Klein: 

Q. Of course, if you did not read these documents, 
naturally you do not know what is in them, do you? 

Mr. Rogge: Government objects. 

The Court: Objection sustained. 

Proceed, Mr. Klein. 

Mr. Klein, will you proceed? 

Mr. Klein: I will. 

Mr. Rogge, has he identified these? 

Mr. Rogge: He has identified them but they were not 
offered. 

By Mr. Klein: 

Q. I call your attention to Exhibit 2116 that you identi¬ 
fied here,— 

Mr. Rogge: (Interposing) The Government objects. 

The Court: Objection sustained. 

Mr. Klein: I am not asking any question. 

The Court: Objection sustained. 

Mr. Klein: Exception. 

5227 The Court: Exception may be noted. 

Will you proceed, Mr. Klein? 


Mr. Klein: Yes, sir, I will be through in a minute. 

The Court: Will you proceed? 

Members of the jury, remember the caution the Court 
has heretofore given you. You are now excused until 1:30. 
You may now retire from the courtroom. 

The Court has not yet adjourned. 

Mr. Klein: I just want to ask one more question, Judge. 

The Court: Just a moment. 

The jury is excused. 

(The jury retires from the courtroom, and the follow¬ 
ing proceedings were had outside the presence and hearing 
of the jury:) 

The Court: Mr. Klein, the Court finds you guilty of 
wilful contempt of this court in a deliberate attempt to 
obstruct justice in the progress of this trial through dila¬ 
tory cross-examining of this witness and fines you the sum 
of $200 for the wilful contempt of this court as stated by 
this Court and if said fine is not paid to the clerk of this 
court on or before the day of termination of this trial, the 
Court will then consider further punishment in default of 
that non-payment. 

Mr. Klein: I cannot understand that ruling. 

The Court: (Gaveling). 

Mr. Klein: I certainly did not intend— 
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EXHIBIT “F”. 


Excerpts from proceedings covering stenographic tran¬ 
script (Page 5750—Lines 6 to 13) 

29 June 1944 

The Court: Mr. Marshall, you may adjourn court un¬ 
til next Wednesday at 10 o’clock, although this case will 
not be in session until 12:30. The Court will be engaged 
in other business from 10 o’clock to 12 o’clock. 

The Marshal: This honorable court stands adjourned 
until Wednesday morning at 10 o’clock. 

(Whereupon, at 4:30 p.m., trial in the above-entitled 
cause was adjourned until 12:30 p.m., Wednesday, July 
5,1944.) 
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EXHIBIT “G” 

Excerpts from proceedings covering stenographic tran¬ 
script July 5, 1944. 


Page 5751 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Court 


United States of America 


> Criminal No. 73086 


Joseph E. McWilliams, et al. 


Wednesday, July 5, 1944 
Washington, D. C. 

Trial in the above-entitled cause was resumed before 
Chief Justice Edward C. Eicher, (the jury having been 
excusing me on the 27th to visit my invalid wife. 

I, as one of the indictees, was unfortunate enough to lose 
Appearances: 

(The same as heretofore noted.) 


Page 5765—Line 6 to page 5768—Line 3 
The Court: The Court notes the absence of Mr. Klein. 
Colonel Sanctuary. 

Mr. Sanctuary: I would just like the privilege of making 
a few remarks. I want to thank you for your courtesy in 
excused until 10 a.m., July 6,1944), in Criminal Court No. 

Perhaps a month before the indictments were returned, 
1, at 12:45 p.m., pursuant to adjournment. 
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my attorney of record, James G. Wilkinson, who died last 
August. Prior to his death, Henry Klein, whom I had 
known for about six years, favorably, was strongly recom¬ 
mended to me by Mr. Wilkinson to act as associate counsel 
and from last August until the present time he has de¬ 
voted himself in preparation for my defense in this case. 

I came in from New York this morning, coming down 
from Vermont. My train was late. Mr. Klein had stated 
that he had filed a certain document or motion with the 
clerk of this court and that he had mailed me a copy of 
same, because he said he did not want anybody to know 
the contents of it until it had reached the clerk of the court. 

An attorney in the courtroom has informed me that 
5766 a copy w r as handed to the clerk, but if a copy was 
mailed to me I have not yet received it. 

I find myself in an unfortunate position, because I know 
that Mr. Klein has diligently applied himself in my defense, 
having no other business except that to care for, and with 
my assistance, for I have devoted some 25 years of my life 
to the study of the issues involved in this case, I feel that 
he has prepared himself to defend me adequately. 

The unfortunate position in which I find myself is due 
to a circumstance that arose last week when your Honor 
fined Mr. Klein for contempt of court. The issues there I 
am not complaining about in any way. Thai is a matter 
of record. 

If Mr. Klein had anything to do w’ith this matter of the 
“ECC” badges, he never said anything to me about it, so 
I doubt whether he was a party thereto in any way what¬ 
soever. 

My position is this, and I am asking your Honor for ad¬ 
vice, if it may be given. I do not know what statement to 
make to you in view of this document that has been filed. I 
expect your Honor has knowledge of its contents, and it 
occurs to me that, in a matter of that kind, possibly there 
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is something there that can be adjudicated between the 
Court and my attorney. It would be unfortunate for me, 
so far as justice is concerned— and I am not reflecting on 
your Honor in any way in this respect—it would be un¬ 
fortunate for Mr. Klein to be severed from me as my attor¬ 
ney in this case, after all the work that I have done with 
him and that he has done for me in preparing what I con¬ 
sider to be an adequate defense. 

I make that statement without having knowledge of the 
contents of the document that has been filed. If it is here, 
I have not read it. 

The Court: Can you advise the Court as to when Mr. 
Klein will return to represent you, if that is what he plans 
to do? 

Mr. Sanctuary: I know nothing about, your Honor. I 
thought possibly, growing out of the document that had 
>een filed, that some arrangements would be made. I know 
:here were exceptions made to some of your Honor’s rul¬ 
ings, and so forth. Whether or not could be remedied, I am 
not in a position to say. 

The Court: Can you state to the Court now that you had 
no information that Mr. Klein would not be here today to 
*ep resent you ? 

Mr. Sanctuary: Xo, I did not say that. I said that the 
document which he had filed, he said said he had mailed 
ne a copy of it, because he was particular that the clerk 
>f the court would have knowledge of its content before 
inv publicity could be given thereto. 

The Court: What the Court is concerned with at the 
>resent time is the matter of your legal representation in 
his court? 

Mr. Sanctuary: Isn’t it possible, your Honor, that be- 
ore the hearings today are completed, that I might get 
rord from Mr. Klein or something might develop 
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5768 from other counsel in the case that Would give me fur¬ 
ther light on this matter? 

The Court: The Court will let the matter stand for the 
present until it is further advised. 

Page 5777—Line 1 to Page 5778—Line 11 

The Court: Now, with regard to the paper which Mr. 
Sanctuary referred to in his remarks before recess as hav¬ 
ing been filed with the clerk of this court by his counsel, 
Mr. Klein, the Court at this time makes the following or¬ 
der: 

The paper is nominated “Exceptions, Objections and 
Motions.’’ 

Upon consideration the same is, by the Court, overruled, 
and the counsel, Mr. Klein, is denied his request that he 
be permitted to withdraw from the case and to take no fur¬ 
ther participation in it. 

That will be the order of the Court. 

Mr. Sanctuary, you may so advise your counsel Mr. 
Klein. 

Mr. Sanctuary: I would prefer that Mr. Klein be ad¬ 
vised by the Court rather than myself, if that is proper. 

The Court: The Court will be glad to advise Mr. Klein 
when he appears in court to represent you. 

Mr. Sanctuary: If you wish me to advise him, I will do 
so. I express the preference of having the order come from 
the court. 

The Court: It is Mr. Klein’s duty to be present in 
court until he is excused by the Court, which has not been 
done. The Court has expressly denied his request to be 
permitted to withdraw. 

Mr. Sanctuary: Mr. Klein is in New York, and out of 
the city, as I happen to know. 

5778 The Court: The Court will say, Mr. Sanctuary, 
that there will be no evidence taken in this case this 
afternoon. The jury has been excused until tomorrow 
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morning at 10 o’clock. If Mr. Klein is not present at 10 
o’clock tomorrow morning, the Court will have to take such 
action as it may then feel advised. 

Mr. Sanctuary: I assume that your Honor wishes to 
have me advise Mr. Klein. 

The Court: The Court feels under no obligation to ad¬ 
vise counsel of record with regard to his duty as such 
counsel of record, until he is excused by the Court from 
attending. 

That will be the order with respect to that paper. 

EXHIBIT “H”. 


Excerpts from Proceedings covering stenographic tran¬ 
script July 6, 1944 


Page 5796 to 5800 

The Court: Call in the jury, Mr. Marshal—just a mo¬ 
ment, before you call in the jury, Mr. Marshal— 

Mr. Sanctuary, the Court calls on you with regard to 
Mr. Klein. 

Mr. Sanctuary: If vour Honor please, I sent the fol¬ 
lowing telegram to Mr. Klein last evening: 

“Court denies your motion. It adjourned until Thurs¬ 
day, 6th, 10 a.m. Expect you here.” 

To this I have had no reply, and I am without informa¬ 
tion as to what Mr. Klein intends to do in this matter. 

If your Honor will grant me permission to make a fur¬ 
ther statement, I would like to do that with the idea of 
clarifying the situation which has now developed, so far 
as my attorney is concerned. 
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The Court: Before your proceed, Mr. Sanctuary, let 
us have order in the courtroom. 

Mr. Sanctuary: On the 27th, when the incident occurred 
which was the occasion for finding my counsel in con¬ 
tempt by your Honor, the witness Arnold was upon the 
stand and had identified some 12— 

The Court: Now just a moment, Mr. Sanctuary. This 
is no occasion for discussing what happened on the 27th. 
The Court is merely inquiring at this point whether or not 
you have counsel representing you, and if you do not 
5797 know whether you expect to have counsel represent 
you. 

Mr. Sanctuary: If your Honor please, I did not know 
that Mr. Klein would not be here this morning, and I have 
not had an opportunity of making any inquiry with refer¬ 
ence to what I would do in his absence. 

The Court: Are you willing to waive his temporary 
absence ? 

Mr. Sanctuary: No, I am not. 

The Court: You may be seated, Mr. Sanctuary—just a 
moment (gavelling). 

Mr. Sanctuary: Your Honor— 

The Court: The Court designates Mr. Frey to repre¬ 
sent Mr. Sanctuary temporarily, pending Mr. Klein *s re¬ 
turn, or pending other arrangements to be made by Mr. 
Sanctuary for counsel. 

Mr. Frey: Your Honor, may I say in that connection, 
with all due respect to your Honor— 

The Court: It is the command and mandate of this 
Court. Mr. Frey. 

Mr. Frey: As your Honor knows, I had a building col¬ 
lapse in Baltimore yesterday, and I was going to ask to 
be excused. I am not receiving a cent here. I have been 
sitting here for 12 weeks, and I am going to ask the District 
Attorney this morning whether or not—he said that there 
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would be a two-weeks’ limit before the conclusion of 

5798 this case—because of facts that have been presented 
to me. I will want this fellow Bilbo, and the last fellow 

in the witness stand back for the defense, and I want to 
ask now of Mr. Rogge whether he is nearing the two-weeks ’ 
point where— 

Mr. Rogge: The answer to that is “no”, Judge. 

The Court: Government counsel says the answer to that 
is “no”. 

Mr. Frey: All right. Now, your Honor, I respectfully 
ask your Honor— 

The Court: Now, the Court does not desire to be arbi¬ 
trary in regard to important personal concerns of attor¬ 
neys. Tell the Court about your building in Baltimore. 

Mr. Frev: Well, your Honor, the fact is this, in plain 
English, I should have been over there. Instead of going 
over there I had to send a man over there. He comes back 
and tells me that the situation is deplorable. It is im¬ 
possible for me to leave here. I cannot get the gas and 
I have to go on the train, but I should go over there and 
spend a day or two in Baltimore to build that wall up. 

The Court: Mr. Frey, will you tell the Court whether 
or not your plans are such that they will require your 
absence from this trial during particular days? 

Mr. Frey: I think, your Honor, that probably over 
Monday or Tuesday, I will be able to conclude over there. 
I was going to ask your Honor to excuse me for those days. 

The Court: Have you made arrangement with 

5799 other counsel to represent Mr. Edmondson during 
that time? 

Mr. Frey: I will have to make arrangements if I can, 
and if I cannot, why I will just have to stay here, but I was 
going to suggest to your Honor that you adjourn until 
Monday, and I could go over there and clear the whole 
thing up. 
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The Court: That request is denied, Mr. Frey. 

Mr. Frey: All right. 

The Court: The Court will, however, reconsider the 
matter of designating you as temporary counsel for Mr. 
Sanctuary. 

Mr. Frey: I will be very glad to represent him until 
he gets someone else, your Honor, with the understanding 
that he do get someone else to represent him. I want your 
Honor to understand my situation, and my absence in an 
emergency. 

The Court: Well, the Court, of course, cannot prophesy 
what Mr. Sanctuary’s or Mr. Klein’s attitude is going to 
be with reference to this Court or this proceeding, but 
the Court does know that it will not permit any interfer¬ 
ence with the progress of this trial by any insubordina¬ 
tion or refusal of duty toward this Court on the part of 
an officer of this Court, and a member of the bar, but it 
will have this understanding with you, that it will not re¬ 
quire you to act permanently for Mr. Sanctuary. 

Mr. Frey: That is perfectly satisfactory. 

The Court: In the event that Mr. Sanctuary does 
5800 not have an appearance entered by counsel of his 
own choice, or in the event that Mr. Klein does not 
reappear as counsel in this case for him. 

Mr. Sanctuary: Will your Honor permit me to say a 
word? 

The Court: Proceed. 

Mr. Sanctuary: I am not familiar with the procedure. 
Should I file an exception to your order? 

The Court: Exception will be noted without your re¬ 
questing it. 

Mr. Sanctuary: Thank you. 

The Court: Well, I understand now that Mr. Frey will 
temporarily represent Mr. Sanctuary in the absence of his 
attorney, Mr. Klein. 
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EXHIBIT “I”. 


Excerpts from Proceedings covering Stenographic Tran¬ 
script July 7,1944 


Pages 5934 to 5935 

Mr. Frey: Your Honor, I respectfully request that Your 
Honor relieve me of representing Mr. Sanctuary. I have 
talked to him and to Mr. Edmondson whom I represent 
and their interests are so far apart it is impossible for me 
to represent him and do justice to them. I understand 
Mr. Sanctuary has heard something from Mr. Klein and 
I ask at this time that I be relieved. 

The Court: Your request is denied for the present. 

Does Mr. Sanctuary have a report to make? 

Mr. Sanctuary: If your Honor please, I have a com¬ 
munication from my attorney which was relayed to me and 
I assume it is the result of a conference that was held at 
the Bar Association in New York and, on his advice, I will 
read you what this message says: 

“Insist on Laughlin as your attorney. Protest and ob¬ 
ject to all proceedings until that is done.” 

May I add, your Honor, that since last January when 
Mr. Laughlin became my attorney of record here in the 
District, I have had many communications with him and 
he is conversant with my case as is also my attorney, 
Mr. Klein, and I realize and may I add this: Without any 
advantage taken by either side other than our legal right 
and I feel that, with what I have at stake which is 
5935 my liberty, I should ask that this be a matter of 
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record this morning; and I also would adopt the reso¬ 
lution that was submitted by Mr. Noble yesterday. 

I am doing this on my own volition, without conferring 
with either of my attorneys; and with reference to the mat¬ 
ter of Mr. Frey and Mr. Edmondson, we have been friends 
for a good many years and I know all along the proceed¬ 
ings he has not desired to have anyone associated with 
him. He wants to handle his own case. 

The Court: Does the Court understand you correctly, 
Mr. Sanctuary, as saying for the record a moment ago you 
and Mr. Edmondson have been friends for many years? 

Mr. Sanctuary: Yes, sir. 

The Court: Very well, proceed. 

Mr. Sanctuary: That is all I have to say. 

The Court: Request denied. 

Mr. Sanctuary: Exception. 

The Court: Exception may be noted. 

EXHIBIT “J”. 


Excerpts from proceedings covering stenographic trans¬ 
cript July 10, 1944 

Pages 6114 and 6115 

Mr. Sanctuary: A few moments ago when Mr. Jack- 
son addressed the Court, Mr. Frey arose to his feet to 
interrrupt but he was not recognized by you but I heard 
him mention his client’s name, Mr. Edmondson, and my 
name. 

I would like the record to show in view of what I have 
heretofore stated with reference to my association with 
hi m that if he interrogates the witness and addresses 
the Court he is not interrogating the witness nor address¬ 
ing the Court in my behalf with my consent. 
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Mr. Frey: Your Honor. 

The Court: Just a moment. Mr. Sanctuary, the Court 
now calls on you to make a report as to what, if any pro¬ 
gress you have made in obtaining new counsel. 

6115 Mr. Sanctuary: If your Honor please, with the con¬ 
sent of defense counsel I would like to confer with 
you on that matter. 

Mr. Thompson: You have my consent. 

Mr. Latimer: No objection. 

Mr. Kelly: We all agree. 

The Court: Without objection, Mr. Sanctuary may 
approach the bench. 


EXHIBIT “K”. 


Afternoon Session, July 10, 1944 

(At this point Mr. Sanctuary approached the bench and 
conferred with the Court in a low tone of voice as follows:) 

Mr. Sanctuary: I have had no word from Mr. Klein 
today. I leave early in the morning, you know, and I do 
not get my mail until I get home at night and I probably 
will have some message from him tonight. 

It occurs to me when I addressed your Honor first that 
this matter, whatever the consequences may be between 
you and him, it might be adjudicated some way and I 
wonder if you could give me an assurance that if I brought 
Mr. Klein down here you might confer with him over this 
matter. He is apprehensive of further contempt. 

The Court: This Court is always ready and willing 
to confer with counsel at any time, counsel who shows any 
disposition at all to do his professional duty both to the 
Court and his client. 
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Mr. Sanctuary: I wondered the other day when you 
interrupted me to say the delay before your Honor was 
the occasion for that contempt, if it was not due to two 
causes. One was the repetition of testimony and the 
search for a paper. One document had been introduced 
in evidence and nobody recognized it but myself. It was 
one of mine that had been printed by Winrod and I told 
Mr. Klein by all means to find that document because I 
wanted to be sure that went in before the jury and Mr. 
Klein was hunting for it at the time. 

That was the occasion for the delay and formed no 
small part of the delay and I wanted to explain that be¬ 
cause I was responsible for making that suggestion. 

The Court: 1 grant you, Mr. Sanctuary, that fact, if 
it was a fact, would make a decided difference in the view*- 
point the Court was compelled to take in the Court’s 
attitude on that day. The Court was convinced from ob¬ 
serving Mr. Klein alone and his attitude that he was 
simply stalling. 

Mr. Sanctuary: I grant you that. I saw the “sword 
of Damocles” hanging over him. 

The Court: Mr. Klein was so patently stalling, stall¬ 
ing, or at least it appeared so to the Court. The explana¬ 
tion you give may be the reason for it. 

Mr. Sanctuary: Frankly, I would rather this would 
not go in the record. 

The Court: Off the record. 

(Discussion off the record.) 

The Court: The Court was advised that about half¬ 
past eleven this morning by someone who came to know 
Mr. Klein that he was seen in the corridor of this court¬ 
house this morning. 

Mr. Sanctuary: No, I do not think that, because Mr. 
Laughlin, I think, telephoned in and Mr. Laughlin planned 
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going to New York to see him. He told me that over the 
phone. 

I have had a letter from Mr. Klein in which he stated 
he wanted Mr. Laughlin and myself to come to New York. 
I would like to confer with him. 

The Court: The Court has your assurance that Mr. 
Klein will be here tomorrow morning and the Court will 
be glad to confer with him on the subject you mentioned 
or any other subject. 

Mr. Sanctuary: Will you give me a little latitude? I 
will do my best to get him here tomorrow morning. 

The Court: In the meanwhile, the Court will go ahead 
with the examination of the witness on the stand but will 
agree not to close the cross-examination until Mr. Klein 
has the opportunity to be present. 

Mr. Sanctuary: I wnll do my best to get hold of him. 

The Court: Very well. 

(Thereupon, at this point the conference of Mr. Sanc¬ 
tuary with the Court at the bench was concluded.) 

Morning Session—July 11, 1944. 

(Thereupon, Mr. Sanctuary being already before the 
bench, Mr. Frey and Mr. Rogge approached the bench and 
conferred in a low tone of voice with the Court as follows : 

The Court: Mr. Sanctuary has just advised the Court 
that he had a letter from Mr. Klein at six o’clock yesterday 
evening and that he also had the information from Mr. 
Laughlin’s office that Mr. Laughlin had gone to New York 
yesterday afternoon. 

Mr. Sanctuary has not disclosed to the Court the con¬ 
tents of the letter from Mr. Klein although yesterday after¬ 
noon just prior to adjournment, Mr. Sanctuary had told the 
Court he believed that Mr. Klein would be present this 
morning to resume his representation of Mr. Sanctuary as 
his attorney. 
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This morning, in view of the situation as it now exists, 
Mr. Sanctuary has indicated to the Court that he is willing 
to have Mr. Frey continue to represent him on a temporary 
basis until it can be determined what will occur with regard 
to the representation by Mr. Klein. 

The Court, therefore, calls upon Mr. Frey at this time 
to indicate whether he, on behalf of Mr. Edmondson, will 
agree to such a temporary continuance for today and pos¬ 
sibly tomorrow until the other phase of the matter can be 
worked out. 

Mr. Frey: Your Honor, I spoke to you yesterday eve¬ 
ning about that and Mr. Edmondson was not here and I 
did not see him at that time. 

Mr. Edmondson showed me this morning a copy of a 
letter sent special delivery to you. I do not know whether 
you have received it or not. 

The Court: No, I have not received it. 

Mr. Frey: He has a copy with him and I wonder if you 
would like to look at it. I think it would be wise for you 
to read it. 

The Court: Is it pertinent to this inquiry? 

Mr. Frey: This inquiry we are talking about now, yes. 

The fact is, if I can cross-examine this witness today, I 
am going to ask your Honor to let me be excused as I have 
to go to Baltimore. If your Honor will look at this letter 
which is sent special delivery to you and which you should 
have had this morning— 

The Court: (Interposing) I did not get it. 

Mr. Frey: May I get the copy and let your Honor glance 
at it? 

The Court: Very well. 

(Thereupon, a document was handed to the Court by 
Mr. Frey.) 

Mr. Frey: At the time that he wrote that letter he did 
not know that I had consulted you yesterday, you see. He 
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left and I have not seen him since. However, your Honor, 
I do not want to impede or stop this trial in any way and 
I am perfectly willing if your Honor wants me to go on— 

The Court: (Interposing) There can be no prejudice 
resulting to anyone under the Glasser case or any other 
case under a mere temporary arrangement of this sort 
where full opportunity for cross-examination of the spe¬ 
cific witness on the stand is afforded. 

Mr. Frey: You see, I have not talked to Mr. Sanctuary. 
Mr. Sanctuary felt he did not want to accept me because 
he had his own attorney. 

The Court: Particularly in light of the fact that nothing 
has transpired nor can it transpire with regard to the 
witness who is now on the witness stand and whose cross- 
examination will apparently take another day or two to 
conclude that directly or indirectly affects Mr. Sanctuary, 
at least up to the present time— 

Mr. Frey: (Interposing) I cannot see that it has in 
any way. 

The Court: (Continuing) The Court feels, therefore, 
there could be no possible prejudice arise. 

Mr. Frey: I am perfectly satisfied if your Honor insists 
that I go on today but I do want to ask someone to 
appear for me tomorrow in his behalf. 

The Court: We will have that understanding and I will 
call on you for cross-examination so that we can conclude 
your cross-examination today. That will be the under¬ 
standing. (Thereupon counsel returned to the counsel 
table.) 
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EXHIBIT “L”. 

Excerpts from proceedings covering stenographic 

transcript. 

July 11, 1944. 


Pages 6142 and 6143. 


IN THE DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 
Holding a Criminal Court 


United States of America 


>-Criminal No. 73086. 


Joseph E. McWilliams, et al. 


Washington, D. C. 
Tuesday, July 11, 1944 

The trial was resumed at 10:15 o’clock a.m., pursuant to 
adjournment, before Chief Justice Edward C. Eicher, and 
a jury, in Criminal Court No. 1. 

Appearances: 

(The same as heretofore noted.) 


p. 6143 

Proceedings. 

(Eleven jurors were present when the Court convened.) 
Thereupon, 

CHARLES J. YOUNG, a witness, having been previously 
duly sworn, resumed the stand and was examined and 
testified further as follows: 

The Court: While we are waiting for the other juror, 
the Court requests Mr. Sanctuary to approach the bench 
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if there is no objection by other counsel. 

Voices: No objection. 

(Thereupon, Mr. Sanctuary approached the bench and 
in a low tone of voice conferred with the Court, which con¬ 
ference was not reduced to typewriting as a part of this 
transcript.) 


EXHIBIT “M”. 

Excerpts from proceedings covering stenographic 

transcript. 

July 12, 1944. 

Page 6300—Lines 4 to 16. 

Mr. Sanctuary: My purpose in rising was, as I stated 
before, in view of the fact that you had denied the motion 
of Mr. Myers yesterday with reference to a mistrial, and 
that statement was made in my application at the Bench. 
That was the purpose for which I arose. That is all I care 
to say as my own counsel. 

The Court: Have you anything further to say with re¬ 
gard to your appearance by counsel? 

Mr. Sanctuary: No, sir, I have not, your Honor. 

The Court: The court entertain a motion with regard 
to Mr. Klein. 

Mr. Sanctuary: I have no additional word from Mr. 
Klein, your Honor. 


Page 6301—Line 23 to page 6306—Line 24. 

Mr. Rogge: I would like to press the inquiry of the de¬ 
fendant Sanctuary as to what he proposes to do as to 
counsel. 

The Court: The court calls on Mr. Sanctuary to 
6302 explain what his status today is in regard to counsel. 
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Mr. Sanctuary: Well, your Honor, I have no ad¬ 
vice by which I could properly answer the inquiry to pro¬ 
tect my interest as it stands at the present time. I told 
your Honor that 1 would make an effort to have Mr. Klein 
return here, which I did, and I am unable to explain his 
absence after communication from me, but I do not wish 
to do anything that will jeopardize my interests in any 
way and take the stand at the present time with reference 
to my attorney of record, Mr. Laughlin, here in this case, 
and Mr. Klein, my acting representative, if 1 may call him 
that, and as I have indicated, if your Honor please— 

The Court: You understand, Mr. Sanctuary, that Mr. 
Laughlin is not the attorney of record in this case and has 
not been since last week. 

Mr. Sanctuary: I understand that is the order of the 
court. 

Mr. Rogge: I don’t think that answers your Honor’s 
inquiry, as to what the defendant Sanctuary intends to do 
about counsel. 

The Court: I agree that it does not. The court is wait¬ 
ing for an answer. 

Mr. Sanctuary: Your Honor, may I make a statement 
to the court. Yesterday, at the Bench I made the statement 
that if my interest is not jeopardized in any way by 
6303 the appointment of counsel for the day I am willing 
to consent to that, but I am not in a position as an 
attorney, to determine what jeopardy my status might be 
in in the event of such appointment. 

Mr. Rogge: It is agreeable to the Government, if what 
:he defendant is now saying is that he consents to the tem¬ 
porary appointment for today of Mr. Grant, but I still 
;hink that the defendant is faced with the question, which 
le has not answered, as to what he proposes to do about 
counsel in the event his former lawyer, Mr. Klein, does not 
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return. Now it is agreeable to go ahead today as he has 
consented that Mr. Grant represent him for today, but that 
still does not answer the court’s question. 

Mr. Sanctuary: I feel embarrassed, your Honor, not 
being able, through my lack of legal procedure, to answer 
this— 

The Court: It is not a question of legal procedure, Mr. 
Sanctuary, but it is a question of your defense in this court. 
Your counsel is absent, one by order of the court, and the 
other in violation of the order of the court. Now the court 
is posing to you the question as to what you propose to do 
in regard to counsel, if your counsel, who is absent in vio¬ 
lation of the order of court does not return. 

Mr. Sanctuary: I am not sure that Mr. Klein is not 
coming back, and I have no advice to the contrary. 

May I say further, your Honor, that I thought, in view 
of your request of yesterday for a temporary attorney for 
yesterday and for today, possibly your Honor had in mind 
that he might return before Monday, or by Monday. 

The Court: I grant you the court has that possibility in 
mind. In fact, he felt that you had that assurance from 
the statement you made to the court at the Bench. 

Mr. Sanctuary: I did tell your Honor at the Bench—I 
admit it—that I would make an effort to have him here. I 
made that effort. I do not wish to be held responsible for 
his not appearing. 

Mr. Rogge: Am I to understand this from the record— 
as I understand it the defendant Sanctuary has stated that 
it was agreeable to have a temporary arrangement for 
today and possibly tomorrow, that Mr. Grant represents 
him? I mean, do I understand that from his previous state¬ 
ment? 

The Court: Will you answer that question, Mr. Sanc¬ 
tuary? 
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Mr. Sanctuary: I did answer it by saying that I did not 
want to have anybody appear for me today. I base that 
on the statement I made before in saying it might affect 
my interest as it stands at the present. 

The Court: Mr. Rogge— 

Mr. Rogge: 1 have this further suggestion, Judge, in 
view of the defendant Sanctuary’s failure to answer your 
Honor’s question, I now would like to ascertain first wheth¬ 
er the defendant Edmondson would object if Mr. Grant 
also represented defendant Sanctuary, and if so, that 
6305 your Honor might for today and possibly tomorrow, 
appoint either Mr. Grant, or if the defendant Edmond¬ 
son objects to that, then appoint some other counsel w’hose 
other clients may not object, and in that respect I suggest 
that your Honor might inquire of either Mr. Ennis or Mr. 
Lindas. I base that on the fact that the defendant Sanc¬ 
tuary refuses to answer your Honor’s question as to what 
he proposes to do, but I would like, in suggesting that ap¬ 
pointment, that the defendant Sanctuary consent with the 
consent of the other clients whom the attorney whom your 
Honor does designate represent. I would like it to be with 
the personal consent. That is in the form of a suggestion, 
if the court please. 

The Court: The court now calls on Mr. Grant to confer 
with his client, Mr. Edmonson, and answer Government’s 
inquiry. 

(Mr. Grant confers with Mr. Edmondson.) 

Mr. Grant: May it please the court, I understand from 
Mr. Edmondson that Mr. Frey spoke to him yesterday and 
that he stated that at the close of the session yesterday it 
was understood he would not represent Mr. Sanctuary any 
longer. Now that is the statement which Mr. Frey made 
to Mr. Edmondson, and Mr. Edmondson is put in the po¬ 
sition now where he does not want to do anything counter 
to what Mr. Frey has in mind, and certainly Mr. Frey must 
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have had some showing to have stated that to Mr. Edmond¬ 
son. 

Mr. Rogge: As I recall Mr. Frey’s statement it was to 
the effect that the appointment was agreeable to him on a 
temporary basis, but that he did point out to your Honor 
that he wished to be excused for today, and also asked your 
Honor whether he could go ahead with the cross examina¬ 
tion yesterday. That opportunity, as I understand it, was 
granted to him out of order. 

I think this is an original question today, whether Mr. 
Edmondson objects to Mr. Grant’s representation. If he 
does, then I should like to have your Honor ask either Mr. 
Ennis or Mr. Lindas. 

The Court: The court understands that this is an orig¬ 
inal question today, and the court calls on Mr. Grant, as 
representing Mr. Edmondson, to answer specifically wheth¬ 
er he objects to joint representation today. 

Mr. Edmondson: I stated a few minutes ago that what¬ 
ever Mr. Frey agreed to was all right with me. I see no 
objection to Mr. Grant representing Mr. Sanctuary today. 

The Court: From your point of view. 

Mr. Edmondson: From my point of view. 

The Court: Very well, the record will stand as made 
therefore, and it will be understood that Mr. Grant will 
represent Mr. Sanctuary for today and Mr. Sanctuary ob¬ 
jects and is granted an exception. 


EXHIBIT “N”. 


Excerpts from proceedings covering stenographic tran¬ 
script July 13, 1944. 

Page 6451—Line 4 to page 6454—Line 4. 

The Court: The Court calls upon Mr. Sanctuary at this 
time for a further report as to his counsel. 
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Mr. Sanctuary: 'Your Honor, I have had no word from 
Mr. Klein. 

Mr. Rogge: Your Honor please— 

The Court: Mr. Rogge. 

Mr. Rogge: Your Honor put a further question to the 
defendant Sanctuary which he did not answer, and which 
I submit he ought to answer, namely, what is he going to 
do about counsel? That question was put to him by the 
Court yesterday. He seems to me that he should be re¬ 
quired to answer that. We went along yesterday on a 
temporary arrangement. This defendant has to advise the 
Court what he is going to do about counsel. He can’t just 
sit there and say I have had no word from Mr. Klein. 

The Court: The Court puts that question to you again, 
Mr. Sanctuary,—What do you propose to do about counsel? 

Mr. Sanctuary: If your Honor please, yesterday I 
was in an embarrassing position as I am today. In the 
agreement day before yesterday, in the conversation at 
the bench, I did agree, on advice, that I would consent to 
the appointment of temporary counsel. Yesterday morn¬ 
ing I withdrew that because in the interim I had had an 
opportunity of reading the law. I filed the motion on the 
10th concerning which I have just made inquiry. I have 
reason to think, your Honor, that I am in a peculiar posi¬ 
tion in this case as a defendant, and whatever rights are 
mine by reason of what has occurred, I do not wish to do 
anything or say anything that would abrogate them in any 
way. I am not in a position to answer your question. I 
say that respectfully, and I have no desire to offend the 
Court in any way, but I do say that I stand on whatever 
rights I may have under the Constitution with reference 
to my position at this moment. 

The Court: The Court might ask you, Mr. Sanctuary, 
what rights you claim to have under the Constitution in 
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the light of your counsel’s contemptuous disappearance 
from this Court as your representative? 

Mr. Sanctuary: If your Honor please, may I make my 
statement as a layman ? I am not able to use the language 
of the law, perhaps, but when Mr. Laughlin consented to 
act as my local attorney of record, it enabled my attorney, 
Mr. Klein, to have a standing in this court through Mr. 
Laughlin, and when Mr. Laughlin was dismissed by your 
Honor, Mr. Klein, I think, had no further standing in this 
court, because of the fact that he had no representation 
through Mr. Laughlin. And it is because of that situation 
that I find myself here unable to defend myself intelligent¬ 
ly, perhaps, or legally, but resting upon what I believe 
to be my constitutional rights. 

6453 Mr. Rogge: If the Court please— 

The Court: Mr. Rogge. 

Mr. Rogge: My recollection of the record is that Mr. 
Klein was given permission by this Court to appear in 
this court as counsel for the defendant Sanctuary. Beyond 
that I still point out that the defendant Sanctuary has not 
answered your Honor’s inquiry, what he is going to do 
about counsel. He continues to refuse to answer that 
question. Yesterday, my understanding was that the de¬ 
fendant Sanctuary did consent, and I think the record 
will show—the record was made—he consented to the tem¬ 
porary arrangement of having Mr. Grant represent him, 
Mr. Grant then representing also the defendant Edmond¬ 
son. Do I understand that that is again revoked as of 
today? 

The Court: Will you answer that question, Mr. Sanc¬ 
tuary? 

Mr. Sanctuary: If your Honor please, I have been 
sitting in this court for 13 weeks. I am not looking for 
any favors from Mr. Rogge, and with reference to my 
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position of the day before, I arose and told your Honor 
that I had changed my mind about having anybody re¬ 
present me until this matter had been settled. I don’t 
want to be put in the position of having said anything 
that was untrue. 

The Court: The Court asks you again whether you 
propose to obtain counsel of your own choice or do you 
request the Court to designate counsel for you! 

Mr. Sanctuary: I am making every possible move I 
can in order to comply with your request and protect my 
interests. 

The Court: You have not yet answered the Court’s 
question. 

Mr. Sanctuary: I offer my apologies, your Honor. I 
do now know how I can state it any clearer. 

EXHIBIT “0”. 


Excerpts from proceedings covering stenographic tran¬ 
script July 17, 1944. 

Page 6601—Line 1 to Page 6604—Line 5. 

PROCEEDINGS. 

(Thereupon, the following proceedings were had out of 
the presence and hearing of the jury.) 

The Court; Mr. Rogge. 

Mr. Rogge: I suggest that your Honor again put the 
question to the defendant. Sanctuary, what he has done in 
the way of counsel. 

Mr. Powers: If the Court please, there has been consid- 
able interest shown on the part of the prosecution in the 
defendants and their attorneys. I have been in a good 
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many criminal trials and my personal opinion is that it is 
none of the prosecution’s business whether a defendant 
has an attorney or whether he doesn’t have an attorney. 
That is strictly between the Court and the defendants. I 
certainly object to the prosecution taking charge of the 
defendants and their counsel. 

The Court: Objection overruled, Mr. Powers, and the 
Court, pursuant to Government counsel’s request, calls 
upon Mr. Sanctuary to indicate w’hat, if any, progress he 
has made toward the selection of counsel. 

Mr. Sanctuary: Your Honor, on the 14th I filed a mo¬ 
tion for a w’rit of prohibition with the Court of Appeals, 
and it occurs to me that so far as I am concerned this trial 
should not proceed until I get a decision from the Court of 
appeals. 

Further, -with respect to the matter of another at- 
6602 torney attempting to represent me, it is already in 
the record that none of the defendants, so far as 
their attorney is concerned, care to have anyone else at¬ 
tached to them as a counsel in this case. 

Furthermore, thirteen weeks of this trial have passed, 
and for an attorney to be brought in here to represent me— 
I understand my Constitutional rights prescribe a compe¬ 
tent attorney and I do not see how one could be competent 
without familiarizing himself with the massive record that 
is already in the case. 

Furthermore, the principal facts in this case so far as 
this defendant is concerned is as contained in the opening 
statement made to the jury by Mr. Klein, and to test the 
competency of anyone— 

Mr. Rogge: (Interposing) If the Court please. 

The Court: Mr. Rogge. 

Mr. Rogge: I don’t like to interrupt but your Honor’s 
question to him was what he had done in the way of coun¬ 
sel and he hasn’t answered directly, although I gather 
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from his remarks that he has done nothing, and is really 
advising the Court that he does not propose to do any¬ 
thing. I don’t know that he needs to go beyond that. 

The Court: Is that the purport of what you are trying 
to tell the Court, namely, that you have done nothing with 
regard to obtaining an attorney? 

6603 Mr. Sanctuary: No, I do not think that is the con¬ 
struction to be placed upon it. I am asking your 

Honor that, in view of the fact I filed this motion in the 
Court of Appeals— 

The Court: Have you done anything towards obtaining 
the services of an attorney? 

Mr. Sanctuary: I have not. 

The Court: The Court would like to have your answer, 
“yes” or “no,” to that question. 

Mr. Sanctuary: No, sir, I have not. 

The Court: Very well. 

The Court designates Mr. Marvin Bischoff to represent 
you until such time as you do obtain an attorney of your 
own choosing. 

Mr. Bischoff— 

Mr. Sanctuary: If your Honor please, so that we may 
not have a repetition of what occurred in the matter of 
Mr. Noble, who was perhaps within his rights in the ob¬ 
jection he made, I wish to state now that I do not accept 
Mr. Bischoff nor will I confer with him in this matter. 

The Court: Mr. Sanctuary’s objections are overruled 
and Mr. Bischoff is designated to represent Mr. Sanctuary 
until such time as he appears in this Court with an attor¬ 
ney of his own choosing. 

Mr. Bischoff. . .. 

Mr. Bischoff: I just want to say, so that the record may 
show, Mr. Sanctuary has indicated that he will not 

6604 confer with me, and your Honor will appreciate the 
fact that it will he very difficult for me to represent 


him. 
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The Court: The Court appreciates that. The Court 
will make available to you his own copy of all proceedings 
that have been had in this case for your study. 


EXHIBIT “P”. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of: 
Henry H. Klein. 


^-Criminal Contempt of Court 


Washington, D. C. 

Thursday, September 28, 1944 


1 The above-entitled matter came on for hearing before 
Chief Justice Edward C. Eicher, in Criminal Court No. 
1, at 1:50 o’clock p.m. 


PROCEEDINGS 

The Court: The court is advised that Mr. Klein is in 
the court house. The marshal will see that he is conducted 
into the Court room. 

(Mr. Klein enters the court room.) 

Mr. Klein: Hello, Judge. 

The Court: Mr. Klein, will you please take your place 
forward. 

Mr. Klein: Yes, sir. 

The Court: Mr. Klein, the court has before it a petition 
to require you to show cause why you should not be pun¬ 
ished for contempt of court, which was filed in this 
2 court on July 14, 1944, and the order signed by this 
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court the same day, directing you to show cause, filed 
the same day, and do you have a copy of that petition and 
order? 

Mr. Klein: I have it here, yes, sir. 

The Court: It was served on you in New York? 

Mr. Klein: Served on me in New York City. 

The Court: You have a copy of it now? 

Mr. Klein: I think I have it in my bag here; I am not so 
sure. 

The Court: You do not desire to have an additional copy 
at this time? 

Mr. Klein: No, no. 

The Court: Very well. The court now gives you an op¬ 
portunity to say whether or not you wish to be heard right 
now in response to that order, or do you wish to have a 
later definite time fixed. 

Mr. Klein: Well, Judge, I challenged the jurisdiction 
and without waiving it I did appear on the 21st day of 
July, only my attorney didn’t show up. He got my answer 
at the time three days in advance, three copies of it, one 
to give to you, one to give to Mr. Rogge and one to keep 
himself. 

The Court: Well, the question before the court right 
now is, Mr. Klein, whether you wish to be heard now in 
response to that order to show cause, or do you wish a 
later time fixed. 

3 Mr. Klein: Well, I will waive at the present time 
the matter of jurisdiction. I did make answer; if my 
answer had been filed. It is too bad it was not. The next 
day it "was—the next day it was filed—the next day, when 
I learned it had not been filed I wrote you, Judge, on July 
22nd, I wrote you a letter telling you just what had hap¬ 
pened and what I had found out had happened. Of course, 
I intended the answer should be filed. There may have 
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been reasons—reasons I knew nothing about why it was 
not filed—that is, I didn’t know anything about it then— 

The Court: Well, do you wish time to make a showing, 
or do you wish to be heard now? 

Mr. Klein: Yes, I would rather have a little time if you 
don’t mind. I think though that the answer I gave you 
is an answer; that is, my intention was, and I gave orders 
that my answering affidavit be filed, and I do not believe 
the issuing of the warrant was justified under those cir¬ 
cumstances. Certainly, service in New York City, Judge, 
•was not a valid service, but I am not challenging it. 

The Court: Have you been been advised by the court? 
You received it? 

Mr. Klein: Yes, there is no question about that, I am 
stating now what my opinion is of the law on that service. 
I think the whole proceeding from the very beginning was 
invalid, if I am permitted to comment on it. 

4 The Court: The court will hear you at once this 
afternoon, if you prefer to be heard— 

Mr. Klein: Well, I -would rather sometime— 

The Court: If not, I will give you until 10 o’clock to¬ 
morrow morning. 

Mr. Klein: I would rather consult with Mr. Powers 
first before I answer that, because I have asked him to do 
something here— 

The Court: You can consult with Mr. Powers now and 
advise the court whether you prefer to be heard right 
now or whether you care to be heard tomorrow morning 
at 10 o’clock. 

Mr. Klein: May I go outside? 

Mr. Rogge: May I ask the court, for the sake of the 
record, is Mr. Powers going to represent Mr. Klein? 

Mr. Klein: I asked him to represent me. 

Mr. Powers: I will be glad to do anything I can do for 
him, for the convenience of Mr. Klein, if he cares to consult 
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with me. I am ready to consult with him. If I may have 
a copy of whatever is in litigation here. I have not seen it. 

The Court: Well, Mr. Klein, in view of your unwilling¬ 
ness to indicate that vou wish to be heard at once the court 

* 

will fix the time for your hearing in response to the order 
to show cause at 10 o’clock tomorrow morning, and in the 
meanwhile you will stand committed to the District Jail. 

Mr. Powers: If the court please, if I am going to act 
in any capacity’ in this thing, of course the time is totally 
inadequate for me to prepare any defense, in view of the 
fact that this is a criminal charge, there is no possibility 
of defending a criminal case adequately on overnight no¬ 
tice. I don’t know what I have to do or what Mr. Klein 
wants me to do. 

The Court: The court then will fix the time for the 
hearing at 10 o’clock Saturday morning. 

Mr. Powers: I won’t be here, your Honor, I am going 
to leave town tonight. As a matter of fact I won’t be back 
until Monday morning at the earliest and possibly not 
until Wednesday morning. I suggest that Mr. Klein retain 
other counsel, because I am loaded up with a vast volume 
of exhibits and all this stuff is coming in. I will be glad to 
consult with him in the meantime. 

The Court: For the present, that will be up to Mr. 
Klein. For the present the order of the court will stand, 
and the hearing is fixed for 10 o’clock tomorrow. In the 
meantime Mr. Klein stands committed to the District Jail. 

Mr. Powers: There is only one question, your Honor, 
that is, regarding your Honor’s hearing the case. I believe 
the practice of the Federal Court is for the judge who 
charges contempt to assign the matter to another court 
for hearing. 

The Court: That is not the usual practice in a case 
of this sort where the contempt was committed before the 
court by the deliberate and voluntary disappearance of 
the attorney from the case. 
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Mr. Powers: Well, I disagree with your Honor on that. 
I have become something of a specialist in the law of con¬ 
tempt by reason of the numerous contempt citations in 
this court. 

I think if your Honor will read the Nye case, 311 U. S., 
33, your Honor will see the definition of obstruction of 
justice, that definition is very— 

The Court: These matters can be brought up at 10 
o’clock tomorrow when Mr. Klein will be given an oppor¬ 
tunity to make a showing at the time of the hearing, and 
there is nothing to be gained by going into the matter 
now. 

Mr. Klein: Will your Honor release me on my own 
recognizance as an officer of this court. 

Mr. Powers: Will your Honor set bond at this time? 

The Court: Request denied. 

Mr. Powers: Your Honor refuses to set bond in a 
criminal charge? 

The Court: I will set bond at $10,000. 

Mr. Powers: I object to that statement by the court 
and move that it be stricken from the record. 

The Court: Objection denied and bond fixed at $10,000. 

Mr. Klein: I was released on my own recognizance 
in New York City for over two months. 

The Court: The order of the court will stand. 

Mr. Powers: I object, on the ground that your refusal 
to set bail is a violation of the constitutional rights of Mr. 
Klein and constitutes involuntary servitude by the court, 
as has been held dozens of times. 

The Court: The order of the court will stand. 

Mr. Powers: If the court please— 

Mr. Rogge: (Interrupting) Shall we proceed with the 
trial, if the court please? 

Mr. Powers: One thing I want to say, if the court 
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please; will the court excuse me for the remainder of the 
afternoon and I will see what I can do in going over these 
documents and take whatever action seems appropriate. 

The Court: The court will not excuse you without the 
consent of your client. 

Mr. Powers: Mr. Pelley, do you have any objection if 
I take the afternoon off in order to prepare Mr. Klein’s 
case for him? 

Mr. Pelley: Not at all. 

The Court: The record may so show. 

Mr. Powers: May Mr. Latimer be substituted for me 
during my absence ? 

Mr. Latimer: I will take care of Mr. Powers’ client. 

The Court: The record may so show. Call in the jury. 

(Whereupon the hearing in the above-entitled matter 
was adjourned to Friday, September 29, 1944, at 10:00 
o’clock a.m.) 


EXHIBIT “Q”. 


Served at 10:30 A.M. July 15, 1944 by 
Depuutv Marshall Samuel Swartz 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COUMBIA 

In the Matter of 
Henry H. Klein 

Order To Show Cause 

Upon the annexed petition of O. John Rogge and Jo¬ 
seph W. Burns, Special Assistants to the Attorney General 
of the United States, and upon the Court’s own motion, 
it is hereby 
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Ordered that Henry H. Klein show cause before this 
Court sitting in Criminal Part No. 1 on the 21st day of 
July, 1944, at 10 o’clock in the forenoon or as soon there¬ 
after as the cause may be heard why the said Henry H. 
Klein should not be adjudged in contempt of this Court. 

It Is Further Ordered that a copy of this petition and 
Order to Show Cause be personally served on the said 
Henry H. Klein. 

/s/ Edward C. Eicher 
Edward C. Eicher 
Chief Justice. 

A True Copy 
Test: 

Charles E. Stewart, Clerk 
By James N. Menendez, /s/ 

Deputy Clerk 


EXHIBIT “R”. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

In The Matter of 
Henrv H. Klein 

Petition To Require Henry H. Klein To Show Cause Why 
He Should Not Be Punished For Contempt Of Court 

To The Honorable Judges of the District Court of United 
States of America for the District of Columbia: 

0. John Rogge and Joseph W. Burns, Special Assis¬ 
tants to the Attorney General of the United States, by 
their Petition respectfully show: 
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1. That on April 17, 1944, there came on to be tried 
before Chief Justice Edward C. Eicher in the District 
73086, entitled United States of America v. Joseph E. Mc¬ 
Williams et al. That the trial of said case is still con¬ 
tinuing and has not been concluded. 

2. That Eugene Nelson Sanctuary is one of the defen¬ 
dants in said case. 

3. That Henry H. Klein, who represented himself to 
the Court to be a member of the bar of the State of New 
York, with an office at 261 Broadway, New York, New 
York, requested and was granted permission by the Court 
to appear as counsel for said Eugene Nelson Sanctuary. 

4. That the said Henry H. Klein, pursuant to the per¬ 
mission granted, did appear at said trial on April 17, 
1944, and did continuously thereafter until July 5, 1944, 
appear at said trial and represent said Eugene Nelson 
Sanctuary. 

5. That on or about July 5, 1944, while said trial was 
in session and not completed, the said Henry H. Klein, filed 
with the Court a document entitled “ Exceptions, Objec¬ 
tions, and Motions’’, a copy of which is attached hereto, 
in which he stated that because of the rulings of the Court 
in said case, his disagreement therewith, and the refusal 
of the Court to change them, he would withdraw from fur¬ 
ther participation in the case and that he would refuse 
to continue as counsel for the defendant Eugene Nelson 
Sanctuary. And in pursuance of his purpose, on July 5, 
1944, without leave of Court, the said Henry H. Klein 
wilfully and abruptly abandoned and deserted his client, 
the said Eugene Nelson Sanctuary, although he was still 
on trial charged with a serious crime, and although, as 
the said Henry H. Klein well knew, the trial of the said 
criminal case could not proceed without the defendant 
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Eugene Nelson Sanctuary having the assistance of coun¬ 
sel. 

6. That the said trial has continued on July 6, 7, 10, 
11, 12, and 13, but the said Henry H. Klein has refused 
and continues to refuse to appear in said court to represent 
said Eugene Nelson Sanctuary. 

7. That the said Henry H. Klein has wilfully, know¬ 
ingly, and contumaciously committed a contempt of this 
Court by his said conducct. 

Wherefore, your Petitioners pray that said Henry H. 
Klein be directed to appear before this honorable Court 
in person on a day certain and show cause why he should 
not be adjudged in contempt of this Court in consequence 
of his contemptuous, contumacious, and obstructive con¬ 
duct in perverting and obstructing the true cause and due 
administrations of justice before said Court, and punished 
by fine or imprisonment. 

Respectfully submitted, 

/s/ 0. John Rogge 
0. John Rogge 

/s/Joseph W. Burns 
Joseph W. Burns 

Special Assistants to the Attorney General 

A True Copy 
Test: 

Charles E. Stewart, Clerk 

/s/ By James N. Menendez 
Deputy Clerk 

0. John Rogge, being duly sworn according to law, de¬ 
poses and says: 

That he is a duly appointed Special Assistant to the 
Attorney General and one of the petitioners named herein: 
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That he has read the foregoing petition and knows the 
contents thereof and that the matters and things therein 
set forth are true to the best of his knowledge, information, 
and belief. 

/s/ 0. John Rogge 
0. John Rogge 

Subscribed and sworn to before 
me this 14th day of July, 1944. 

/s/ James N. Menendez 
Deputy Clerk 
A True Copy 
Test: 

Charles E. Stewart, Clerk 
/s/ By James N. Menendez 
Deputy Clerk 
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EXHIBIT “S”. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


United States 


vs 

Joseph E. McWilliams 
et al 


L Criminal No. 73086 


In Re: Henry H. Klein 
Respondent 


FILED 

July 5,1944 

Charles E. Stewart, Clerk 
Exceptions, Objections And Motions. 

Henry H. Klein excepts to the highhanded and unwar¬ 
ranted ruling of the court which charges him with * 1 delay¬ 
ing the trial” in the above entitled action and he objects 
to the order adjudging him in contempt therefor which 
makes him a defendant in this alleged contempt proceed¬ 
ings. He accuses the court of wanton abuse of power in 
said ruling and said order as will be readily realized from 
a reading of the official stenographic record, pages 5222 
to 5228 inclusive. 

To charge me with “delaying the trial” which were the 
words used by the court after it dismissed the jury ten 
minutes before the regular time and after I had examined 
the government’s witness less than five minutes, is to vir- 
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tually prevent me from further cross examinations. In 
the face of such ruling by the court, I would be only tempt¬ 
ing other fines and possible imprisonment if I continued 
to try to do my duty to my client Defendant Colonel Eugene 
Nelson Sanctuary, in the present instance. The fine of two 
hundred dollars imposed on me Tuesday June 27, 1944, 
was the second fine of that amount imposed on me by the 
court during the past several weeks. I am not therefore 
willing to risk further punishment at the hands of the 
court and the prosecutor who dominates the court, as the 
entire record will show. 

I had examined the prosecutor’s witness, Arnold, less 
than five minutes, most of which time was consumed by 
Prosecutor Rogge’s objections and the court’s instantan¬ 
eous rulings against me as the record will show, and I had 
only one additional question to ask as the record will also 
show, when the court suddenly dismissed the jury and im¬ 
posed the fine. The court room clock indicated 12.20 when 
his honor left the bench and those in the court room began 
to walk out. My attention was called to the time on the 
clock by one of the other defense attorneys, all of whom 
expressed deep indignation at the conduct of the court. 

I cannot believe that “delaying the trial” was the real 
reason for the court’s action since the court knows that 
I have been more expeditious than most other attorneys, 
in my participation in the trial. It is my duty to my client 
to properly defend him in what I regard as the most shame¬ 
ful prosecution undertaken by the Department of Justice 
in recent years and if cross examining a government wit¬ 
ness less than five minutes is punishable by a fine of $200 
then a fuller cross examination is impossible and if at¬ 
tempted, should merit a larger fine or instant. imprison¬ 
ment. 

The contempt order which was served on me on Tuesday 
June 27,1944, does not recite the nature of the alleged con- 
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tempt and is therefore invalid; but in view of the fact that 
fines of like amount were imposed on the following two days 
(June 28 and 29) on Attorneys Dilling and Laughlin re¬ 
spectively, for similar alleged offenses, 1 am induced to be¬ 
lieve that an attempt is being made to stifle effective cross 
examination of prosecution witnesses. 

For these reasons I feel that I can no longer properly 
serve my client in this trial and must therefore withdraw 
from further participation in it. 

I further refuse to continue in this trial as one of defense 
counsel because the court has permitted the prosecutor to 
introduce alleged evidence of anti-semitism which has no 
bearing whatever on the crime supposedly charged in the 
indictment. I objected to this evidence and moved to strike 
out the testimony of witness Arnold on the ground that it 
might incite to racial disorder. The court denied my mo¬ 
tion. 

Such alleged evidence has no probative value and no 
place in this trial; nor has the testimony of any former 
Bund member who previously testified against former 
selective cases, to which testimony I also objected. To in¬ 
ject such testimony into this case is to discourage con¬ 
fidence in our courts, in my opinion. I make this same 
observation also with regard to the dubious exhibits used 
by the so-called Dickstein committee ten years ago, that 
have been introduced in evidence by the prosecution here. 

The evidence in this case must be clear and direct and 
must be strictly limited to prove that defendants conspired 
with intent to undermine the morale of the armed forces 
by advising, counselling and urging insubordination, mu¬ 
tiny, etc. No other evidence should be admitted; certainly 
not evidence of an anti-semitic character or that Bund 
members held a schuetzenfest (shooting festival) in the 
desert of California seven or eight years ago, which was 
admitted. 
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It is the admission of evidence of this character and un¬ 
just rulings by the court in favor of the prosecution, that 
have provoked objections by defense attorneys; objections 
made at the risk of fines after the objectors have been gav- 
elled into silence. If the court had not originally ruled 
to admit all documents offered by the prosecution regard¬ 
less of their truth or falsity, none of the clashes that have 
occurred between the court and the defense attorneys would 
have occurred, nor would the trial have continued beyond 
the first few days. The indictment should have been dis¬ 
missed months ago. It charges no crime under the law. 

I move therefore that the court vacate the order herein 
affecting myself and that indictment No. 73086 be dismissed 
and the trial discontinued. Its continuance means only a 
continuous waste of public funds. The law was enacted 
to prevent communist men and women from propagandiz¬ 
ing our soldiers, sailors and marines to insubordination 
and mutiny as complained by the heads of our armed forces 
who caused the law to be enacted, not to be used as a basis 
for baseless accusations. 

/s/ Henry H. Klein 
Henry H. Klein 

Attorney for himself and for 
Defendant Eugene Nelson Sanctuary 
261 Broadway, N. Y. City. 


James J. Laughlin 

National Press Club Bldg. 
Washington, D. C. 

A True Copy 

Test: 

Charles E. Stewart, Clerk 
/s/ By James N. Menendez 

Deputy Clerk 
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EXHIBIT “T’\ 

IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


United States 
vs. 

Joseph E. McWilliams, 

et al 

In Re: Henry H. Klein, 

Respondent 


Criminal Number 73086 


ORDER OF ADJUDICATION IN CONTEMPT. 


This cause coming on for consideration upon the petition 
filed herein on the fourteenth day of July, 1944, to require 
Henry H. Klein to show cause why he should not be pun¬ 
ished for contempt of Court, and upon the Order to Show 
Cause issued herein upon said date; and the same having 
been heard in open court, and the testimony of the re¬ 
spondent having been taken, and the same having been 
considered, it is now this twenty-ninth day of September, 
1944, 

Adjudged that the charges made in said petition have 
been fully proved as alleged, and that the said Henry H. 
Klein is guilty of contempt committed in the presence of 
the Court, and that the same was committed wilfully, know¬ 
ingly and contumaciously; and it is therefore 

Ordered that the said Henry H. Klein be, and he is, here¬ 
by committed to the Washington Asylum and Jail for a 
period of ninety (90) days from the date of commitment; 

Provided, however, that after the said Henry H. Klein 
has been so committed for a period of ten days he may 
purge himself of his said contempt by signifying his willing- 
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ness to appear in Court in Criminal Case No. 73,086, as at¬ 
torney for the defendant therein, Eugene Nelson Sanctuary, 
and to continue to represent said defendant during and 
until the termination of said case, and to conduct himself 
therein in an orderly and lawyerlike manner, and in good 
faith; And Provided Further, that if the said Henry H. 
Klein shall so appear and so conduct himself, the remain¬ 
der of the said term of his sentence shall be suspended. 

And application having been made in open Court for the 
fixing of a recognizance bond on appeal, the same is here¬ 
by denied. 

By The Court: 

Edward C. Eicher 

Chief Justice. 
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Untteb States Court of Appeals 

DISTRICT OF COLUMBIA 

January Term, 1945 


No. 8870 

Henry H. Klein, appellant 
v. 

United States of America, appellee 


APPEAL FROM A JUDGMENT OF CONTEMPT FROM THE DISTRICT 
COURT OF THE UNITED STATES FOR THE DISTRICT OF 

COLUMBIA 


STATEMENT OF THE CASE 

On September 29,1944, appellant was adjudged guilty of con¬ 
tempt of court and sentenced to imprisonment for ninety days 
with the provision that if he purged himself of the contempt 
within ten days of his commitment the balance of the sentence 
would be suspended (Appellant’s App. 114). 1 The judgment 
was rendered by the late Chief Justice Edward C. Eicher after 
a hearing on the same date (Appellant’s App. 42, 114). The 
proceedings were initiated by an order to show cause issued 
July 14,1944, upon the Court’s own motion and upon a sworn 
petition filed with the court by O. John Rogge and Joseph W. 
Bums, Special Assistants to the Attorney General (Appel¬ 
lant’s App. 105, 106). 

The petition alleged in substance that appellant, who 
represented himself to be a member of the New York bar, by 
permission of the Court had appeared as counsel for one 

1 Although appellant designates the matters contained in his appendix as 
the "Record,” an examination of the material therein discloses that it is not 
the complete record. Additional relevant portions are contained In appellee’s 
appendix. 


(1) 
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Eugene Nelson Sanctuary, a defendant in a criminal case 
entitled United States v. Joseph E. McWilliams et al.; that 
appellant represented his client continuously in the trial of the 
case from April 17, 1944, until July 5, 1944; that on July 5, 
1944, while the trial had not yet been concluded, he filed a 
document with the court stating that because of the rulings of 
the Court, his disagreement therewith, and the refusal of the 
Court to change them he would withdraw from further par¬ 
ticipation in the case and would refuse to continue as counsel 
for his client, Sanctuary; and that in pursuance of his pur¬ 
pose, on July 5, 1944, without leave of Court appellant will¬ 
fully and abruptly abandoned and deserted his client though 
he was still on trial and although he knew that the trial of the 
case against his client could not proceed without Sanctuary’s 
having the assistance of counsel (Appellant’s App. 106). 

The petition and order to show cause were served on ap¬ 
pellant July 15, 1944 (Appellant’s App. 100, 105). When 
appellant did not appear before the court on the return day 
July 21, 1944, the Court issued a warrant for his arrest (Ap¬ 
pellant’s Br. 5). Upon the failure of the marshal to locate 
appellant in the District of Columbia a warrant was issued 
by the District Court for the Southern District of New York 
and after a hearing appellant was ordered removed to the Dis¬ 
trict of Columbia (Appellant’s Br. 5). Appellant appeared be¬ 
fore the trial court on September 28,1944, and was tried and con¬ 
victed the following day (Appellant’s App. 100, 2, 42). His 
attorney in the proceeding was James J. Laughlin, a member 
of the District bar (Appellant’s App. 2). 

In its finding the trial Court stated: 

Mr. Klein, on the entire record and personal knowl¬ 
edge of the Court as to the surrounding circumstances, 
the Court finds you guilty of wilful and deliberate con¬ 
tempt of this court * * * [Appellant’s App. 42]. 

The order of the Court was as follows: 

Ordered that the said Henry H. Klein be, and he is, 
hereby committed to the Washington Asylum and Jail 
for a period of ninety (90) days from the date of 
commitment; 
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‘ Provided, however, that after the said Henry; -H. 
Klein has been so committed for a period of ten days, he 
may purge himself of his said contempt by signifying 
his willingness to appear in Court in Criminal Case No. 
73,086, as attorney for the defendant therein, Eugene 
Nelson Sanctuary, and to continue to represent said 
defendant during and until the termination of said case, 
and to conduct himself therein in an orderly and law¬ 
yerlike manner, and in good faith; And Provided Fur¬ 
ther, that if the said Henry H. Klein shall so appear and 
so conduct himself, the remainder of the said term of 
his sentence shail be suspended [Appellant’s App. 114, 
115]. 

STATUTES 

U. S. C. Title 18, § 591. Arrest and removal for trial. 

For any crime or offense against the United States, 
the offender may, by any justice or judge of the United 
States, or by any United States commissioner, or by any 
chancellor, judge of a supreme or superior court, chief or 
first judge of common pleas, mayor of a city, justice of 
the peace, or other magistrate, of any State where he 
may be found, and agreeably to the usual mode of proc¬ 
ess against offenders in such State, and at the expense 
of the United States, be arrested and imprisoned, or 
bailed, as the case may be, for trial before such court of 
the United States as by law has cognizance of the offense. 
Copies of the process shall be returned as speedily as 
may be into the clerk’s office of such court, together 
with the recognizances of the witnesses for their appear¬ 
ance to testify in the case. Where any offender or wit- 
ness is committed in any district other than that Where 
the offense is to be tried, it shall be the duty of the judge 
of the district where such offender or witness is im¬ 
prisoned, seasonably to issue, and of the marshal to ex¬ 
ecute, a warrant for his removal to the district where, 
the trial is to be had. (R. S. § 1014; May 28, 1896, ch. 
252, § 19, 29 Stat. 184; Mar. 2, 1901, ch. 814, 31 Stat. 
956.) v : 
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his defense for the purpose of removing the judge. Moreover, 
the facts of the contempt were within the knowledge of the 
court and to substitute another judge would have caused un¬ 
necessary delay in the vindication of the authority of the court. 
The trial judge did not improperly exclude evidence and he 
showed no bias or animus against appellant. 

4. The sentence of imprisonment for ninety days with an 
option to appellant to return to the court as attorney for his 
client at the end of ten and receive a suspended sentence for 
the remainder was not invalid. The option has now become 
moot, and in any event the sentence of imprisonment remains. 

5. Appellant’s contempt was punishable under the statute 
regulating contempts since it was in the presence of the court; 
it obstructed the administration of justice; it was the mis¬ 
behavior of an officer of the court in his official transactions; 
and it constituted disobedience of a lawful rule of the court. 

ARGUMENT 

I 

The trial court had jurisdiction to try appellant for the 

contempt 

Appellant makes the contention that the trial court had no 
jurisdiction over him (Appellant’s Br. 26). In his argument 
in support of this contention he asserts ambiguously that he 
“was arrested in the City of New York on a warrant based on 
a rule to show cause issued by Judge Eicher in the District 
of Columbia and served on the appellant in New York City,” 
and removed after a hearing before a United States Commis¬ 
sioner to the District of Columbia (Appellant’s Br. 26). Any 
inference which may be drawn from the above that appellant 
was arrested by a warrant issued in the District of Columbia 
is refuted by his own admission elsewhere in his brief that 
after the trial Court’s warrant had been sent to New York, 
“the United States Attorney for the Southern District of New 
York obtained a warrant for the arrest of appellant” (Appel¬ 
lant’s Br. 5). 

Appellant does not argue that his hearing before the United 
States Commissioner in the Southern District of New York 
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was improper. His argument with respect to the jurisdiction 
of the trial court apparently rests, therefore, on the premises: 
(1) that the service of the order to show cause prior to the 
issuance of the warrant for his arrest was improper; (2) that 
the District Court for the Southern District of New York had 
no power to order his removal; and (3) that once having been 
so removed, the trial court had no jurisdiction to try him. 

The contention appellant makes with respect to the service 
of the order to show cause upon him has no merit whatsoever. 
The service of the order upon him (Appellee’s App. 30) by 
order of the trial court prior to issuing a warrant for his arrest 
was not for the purpose of securing jurisdiction over him, 
but for appellant’s own benefit. It gave him an opportunity 
to appear voluntarily, if he so desired, and purge his contempt 
or show why he should not be held, and avoid the use of'harsher 
means to secure his appearance. 

Once appellant refused to appear and the trial court issued 
a warrant for his arrest, the District Court for the Southern 
District of New York, after hearing, had the power to order 
his removal. 

Appellant concedes the instant case to involve a criminal 
contempt (Appellant’s Br. 14). The statute (U. S. C. Title 
IS, § 591; R. S. 1014; Acts of May 28, 1896, C. 252, § 19, 29 
Stat. 184, Mar. 2, 1901, C. 814, 31 Stat. 596) authorizes re¬ 
moval to the district where a case is to be tried “for any crime 
or offense against the United States.” That criminal contempt 
is an offense against the United States is clear. Pendergast v. 
United States, 317 U. S. 412, 417 (1943); Gompers v. United 
States, 233 U. S. 604, 610 (1913); New Orleans v. New York 
Mail Steamship Co., 20 Wall. (87 U. S.) 387, 392 (1874); 
Creekmore v. United States, 237 Fed. 743, 752-4 (C. C. A. 8, 
1916), cert. den. 242 U. S. 646. And as such, removal proceed¬ 
ings may be instituted under the statute against one charged 
with contempt. In re Ellerhe, 13 Fed. 530 (C. C. E. D. Mo., 
1882); In re Manning, 44 Fed. 275 (C. C. S. D. N. Y., 1890); 
Costner v. Pocahontas Collieries Co., 117 Fed. 184 (W. D. Va., 
1902); United■ States v. Jacobi, 26 Fed. Cas. 564, Case No. 
15,460 (W. D. Tenn., 1871); Fanshawe . v. Tracy, 8 Fed. Cas; 
997, Case No. 4643 (C. C. N. D. Ill., 1868). To hold otherwise 
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would be to nullify the statutory authority of courts to sub¬ 
poena witnesses in criminal cases beyond the trial district 
(U. S. C. Title 28, § 654; R. S. § 876; Act of June 25, 1936, 
C. 804. 49 Stat. 1921). 

But even if the law were not as it is above stated, the trial 
court had jurisdiction over appellant nevertheless. The well 
settled rule applying in criminal cases is that the* personal 
presence of a defendant before a district court gives that court 
complete jurisdiction over him regardless of the manner in 
which his presence was secured. In Ex parte Johnson, 167 
U. S. 120, 126 (1897), the Supreme Court stated the rule as 
follows: 

Although it has been frequently held that if a de¬ 
fendant in a civil case be brought within the process of 
the court by a trick or device, the service will be set aside 
and he will be discharged from custody. (Citing cases.) 
The law will not permit a person to be kidnaped or de¬ 
coyed within the jurisdiction for the purpose of being 
compelled to answer to a mere private claim, but in 
criminal cases, the interests of the public override that 
which is, after all, a mere privilege from arrest. 

Accord Mahon v. Justice, 127 U. S. 700 (1888); Ford v. United 
States, 10 F. (2d) 339,344 (C. C. A. 9,1926) affd 273 U. S. 593 
(1927); Ex parte Lamar, 274 Fed. 160 (C. C. A. 2,1921), affd 
260 U. S. 711 (1923); U. S. ex rel. Voight v. Toombs, 67 F. (2d) 
744 (C. C. A. 5, 1933); Cardigan v. Biddle, 10 F. (2d) 444 
(C. C. A. 8, 1925); Stamphill v. Johnston, 136 F. (2d) 291 
(C. C. A. 9, 1943), cert. den. 320 U. S. 766; Price v. United 
States, 14 App. D. C. 391, 395 (1899). 

II 

The evidence was sufficient to sustain the judgment of the 
court finding appellant guilty of contempt 

The record before the Court amply sustained the judgment 
of contempt. Although not a member of the District of Co¬ 
lumbia bar (Appellant’s App. 15), appellant was permitted to 
appear in court as attorney for his client, Sanctuary, who was 

then being tried on a serious criminal charge (Appellant’s Br. 

•„ «• 
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2; Appellant’s App. 19). The evidence shows that after ap¬ 
pearing in court and in the trial of the case against his client 
for about two and one-half months, and while the trial was 
still pending, appellant, though continuously acting as attor¬ 
ney for and advising his client, Sanctuary, as to his conduct in 
the courtroom (Appellant’s App. 32, 35, 37, 82, 86; Appellee’s 
App. 32), Willfully failed to appear in court to represent him, 
although he had not requested the Court to grant him leave 
to withdraw (Appellant’s App. 50, 74, 78, 82, 84, 26). As a 
result of his conduct his client, Eugene Nelson Sanctuary, one 
of 29 defendants on trial at the time, requested that the trial 
be stopped (Appellant’s App. 95, 96, 98), refused to take any 
steps to secure new counsel, upon appellant’s advice insisted 
upon James J. Laughlin, an attorney who had been excluded 
from the courtroom (Appellant’s App. 37, 82, 91; Appellee’s 
App. 32), objected to and refused to cooperate with court- 
appointed counsel (Appellant’s App. 81, 83, 94, 99), and peti¬ 
tioned this Court for a writ of prohibition to stop the proceed¬ 
ings against him (Appellant’s App. 98). From this the trial 
court could have had ample grounds to conclude that appel¬ 
lant’s willful disappearance from the courtroom without leave 
of court was part of a malevolent plan to secure a mistrial or 
severance for his client. 

But whether appellant’s misbehavior was motivated by a 
desire to coerce the Court into reversing its rulings, to show his 
defiance of the Court, to cause a mistrial in the pending trial, 
or for any other reason, the tendency and effect of his conduct 
was the same: to cause embarrassment and inconvenience to 
the Court, to delay the trial of the case, and to prejudice his 
client in his defense. 2 Appellant’s conduct justified the Court 
in holding him in contempt. In re McHugh 152 Mich. 505, 116 
N. W. 459 (1908); People v. McDonnell , 377 Ill. 568, 37 N. E. 
(2d) 159 (1941); People ex rel. Chanler v. Newberger, 98 App. 
Div. 92, 90 N. Y. Supp. 740 (1904); In the Matter of Clark, 
126 Mo. App. 391,103 S. W. 1105 (1907); People v. Westbrooks,. 

7 See Exhibits G through O (Appellant's App. 74-100) for the various dif¬ 
ficulties encountered by the Court in meeting the consequences of appellant's- 
abandonment of his client. 
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242 Ill. App. 33S (1926 ); State ex rel. Schroeder v. Shea, 3 Ohio 
-N. P., N. S., 657 (1906). And see also Nelson v. Wergland, 104 
N. J. Eq. 334.146 Atl. 32 (1929); and 17 Corpus Juris, Sec. 36, 
and 12 American Jurisprudence 393. 396. 

In his brief appellant takes the position that his withdrawal 
was justified by the attempts of the trial judge to terrorize and 
intimidate him without cause, the threats of third persons due 
to his participation in the trial, and the fact that local counsel 
of record still remained at the time he made his decision to 
withdraw (Appellant’s Br. 3, 12). 

It is patent that appellant’s argument is merely an after¬ 
thought. The record does not support in any way his conten¬ 
tion that the Court either terrorized or intimidated him. Ap¬ 
pellant’s own testimony is at the least inconsistent with it. 3 
While appellant relies on the fact that he was twice held in 
contempt (Appellant’s Br. 3), in each instance the record con¬ 
tains enough to show that the findings were based purely on 
appellant’s contumacious conduct in the courtroom immedi¬ 
ately preceding the adjudication (Appellant’s App. 51-59, 
6S-S2). Moreover, in the first of these two instances, the con¬ 
tempt of May 22, Justice Eicher, as appellant himself consid¬ 
ered it, “very nicely and graciously” withheld the formal order 
imposing the fine after appellant had apologized for his conduct 
(Appellant’s App. 35,8). 

That the single adjudication of contempt resulting in the 
imposition of a fine on June 27, at least several days before 
appellant abandoned the trial, constituted the threats and 
intimidation which required appellant, an officer of the court, 
to withdraw is hardly worthy of credence. In any event, ap¬ 
pellant’s remedy for an allegedly improper adjudication of 
contempt and fine was by way of appeal. In his testimony 
appellant himself admitted this. (See footnote 3, supra.) 
And if this be appellant’s reason for having abruptly deserted, 
without leave of Court, a criminal trial in which, as an attor¬ 
ney for a defendant accused, he was an active and necessary 

* “I did not withdraw because I objected to the Judge’s rulings because 
whatever objections I made are on record here in the Sedition case” [Appel¬ 
lant’s App. 34]. 
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participant, it constituted an attempt to coerce the Court to 
change its ruling and certainly justified commitment. People 
ex rel. Chanler v. Newberger, supra. 

The second ground which appellant relies on as justifying 
his withdrawal from the trial without leave of court, i. e., that 
he had received threats from various sources after making his 
opening statement to the jury (Appellant’s Br. 3, 14), is like¬ 
wise without merit. It is of course difficult to see how these 
“threats” and “warnings” compelled appellant to withdraw 
from the trial if, as he so openly asserted, he continued to be 
Sanctuary's attorney (Appellant’s App. 32, 35; Appellee’s 
App. 32). It is also significant to note that he made no men¬ 
tion of this in his answer to the rule to show cause purporting 
to set forth his reasons for leaving. (Appellee’s App. 32). But 
even if he did receive threats from any source whatsoever, on 
no occasion did he inform the Court of them or seek its pro¬ 
tection in any form (Appellant’s App. 17, 39). He had no 
grounds for belief that the court would not or could not protect 
him. Nor did he have any basis to presume that had he sought 
leave to withdraw because of his alleged fears that the Court 
would not have granted it after having had an opportunity 
within a reasonable time to make suitable adjustments satis¬ 
factory to both appellant’s client and the Court. 4 

The third ground, that appellant had left local counsel of 
record remaining in the trial, is also immaterial. The actual 
representation of appellant’s client, Sanctuary, was by appel- 

4 Cf. In re McHugh , 152 Mich. 505,116 N. W. 459 (1908) : 

“Attorneys are officers of the court, and it is their duty to be in court 
upon the trial of causes duly set for trial of which they have had due notice, 
the respondents had undertaken the defense of one charged with murder. 
They had applied verbally for a continuance which was refused. Four days 
later they applied by written motion supported by affidavits for a continu¬ 
ance. Tills was refused and the case again set for trial three days 
later. It was their duty to be present on that day unless prevented by cir¬ 
cumstances entirely beyond their control . . . their duty to their client , to 
the court, and to the administration of justice, teas to appear in court them¬ 
selves so that the court might examine them and determine for itself 
whether they were in too precarious state of health to enter upon the trial 
and whether a proper regard for the rights of the people and of the defend¬ 
ant required a continuance of the case for from two to three months longer 
with the alleged criminal confined in the jail.” [Italics supplied.] 
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lant and not by local counsel of record (Appellant’s App. 20, 
49, 75, 79). The association with local counsel of record was 
nothing more than a formal compliance with a rule of the court 
with respect to appearance by out-of-town attorneys not mem¬ 
bers of the District bar (Appellant’s App. 20). And that rule 
itself specifically provided that counsel might not withdraw 
without leave of court. 3 Moreover, even though appellant 
knew that on the day he failed to appear his local counsel, 
James J. Laughlin, had been barred from the trial (Appellant’s 
App. 8,37, 82), he still refused to return to represent his client. 
And in any event it was up to the Court to determine on motion 
for leave to withdraw whether local counsel of record, already 
representing two defendants in the same case (Appellant’s 
App. 49), could satisfactorily assume appellant’s burden at 
that late stage in the trial. 

Ill 

The trial court did not deny appellant a fair and impartial 

hearing 

Appellant makes the argument that he was denied a fair and 
impartial hearing. Insofar as appellant’s contentions in sup¬ 
port of the argument have the remotest color of relevancy, they 
are: (1) that the trial court should have transferred the case 
to another judge (Appellant’s Br. 15, 16); (2) that the court 
improperly excluded evidence (Appellant’s Br. 16, 17); and 
(3) that the trial judge had a bias against appellant and showed 
animus against him (Appellant’s Br. 3,17,18). 

A. The trial court properly refused to transfer the hearing of the contempt 

proceedings to another judge 

There are cited in support of the first contention the cases 
of Toledo Newspaper Co. v. United States, 237 Fed. 986, 988 

6 (a) Local attorney. If an attorney appearing for a party does not 
have an office in the District of Columbia, there shall within ten days be 
joined of record in such appearance a member of the bar of this court having 
an office in said District, in default of which the court may strike all plead¬ 
ings of such party. 

(b) Withdrawal. No attorney may withdraw his appearance except by- 
leave of court after notice served on his client. [Rule 4 (as adopted by 
Rule 8C), Rules of the District Court of the United States for the District 
of Columbia.] 



13 


(C. C. A. 6,1916), and Cornish v. United States, 299 Fed. 283, 
285 (C. C. A. 6, 1924) (Appellant’s Br. 16), to which may be 
added Cooke v. United States, 267 U. S. 517 (1926), relied on by 
appellant’s counsel in argument in the trial court. In the 
Toledo Newspaper case, supra, the Court of Appeals for the 
Sixth Circuit considered a contempt case wherein “a personal 
controversy between the contemnor and the judge of the court” 
existed (237 Fed. 988), and suggested that in such a situation, 
where it was not impractical, where there was no reason mak¬ 
ing it appropriate that the same judge act, and where it would 
not destroy the efficiency of the court as a means of securing 
unimpeded administration of the law. it was a better policy 
that a transfer of the case for hearing before another judge 
should be made. The Court stated expressly that “his [the 
trial judge’s] legal right to conduct the trial is not questioned” 
(237 Fed. 988). The Court then upheld the conviction for 
contempt and the Supreme Court affirmed it (247 U. S. 402 
(1918)). 

In Cornish v. United States, supra, the same Circuit Court 
of Appeals approved its previous recommendation with respect 
to a case where a publication claimed to be contemptuous was 
dominantly a libel upon the individual judge (299 Fed. 285). 

In Cooke v. United States, supra, the Supreme Court, asked 
to consider the problem of “a judge called upon to act in a case 
of contempt by personal attack upon him” outside the court¬ 
room (267 U. S. 539), declared that all it could say upon the 
whole matter was that where conditions do not make it im¬ 
practicable, or where the delay may not injure public or private 
right, he may, without flinching from his duty, properly ask 
that one of his fellow judges take his place. The Court also 
took pains to note that such action was not always possible and 
that where the personal attacks palpably aggravated the con¬ 
tempt in order to drive the judge out of hearing the case, the 
scheme should not be permitted to succeed (267 U. S. 539). 

In none of the three cases relied on by appellant was it held 
that it was error for the trial judge to sit in judgment of the 
contempt before his court. On the other hand, it has been 
stated in Patterson v. Colorado, 205 U. S. 454, 463 (1907): 


634927—45-3 
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It is objected that the judges were sitting in their own 
case. But the grounds upon which contempts are pun¬ 
ished are impersonal * * * No doubt'judges nat¬ 

urally would be slower to punish when the contempt 
carried with it a personal dishonoring charge, but a 
man cannot expect to secure immunity jrom p'unish- 
ment by the proper tribunal by adding to illegal con¬ 
duct a personal attack. [Italics supplied.] 

In United States v. Shipp, 203 U. S. 563,474 (1906), where the 
defendant was charged with direct contempt of a process of 
the Supreme Court, it was asserted: 

It has been suggested that the court is a party * * * 
The court is not a party. There is nothing that affects 
the judges in their own persons. Their concern is only 
that the law should be obeyed and enforced, and their 
interest is no other than that they represent in every 
case. 

In In re Debs, 15S U. S. 564, 595 (1895), and Eilenbecker v. 
Plymouth County, 134 U. S. 31, 36 (1890), it was pointed out 
that it has always Jbeen an attribute of a court of justice that 
it should have the power of vindicating its own dignity and 
protecting itself from insult and assault without the necessity 
of calling upon others for aid. And even in Toledo Newspaper 
Co. v. United States, supra, relied upon by appellant, the Court 
asserted that in the typical case of direct contempt, to require 
a substitution of judges before a contempt could be punished 
would be to destroy the efficiency of the proceeding as a means 
of securing the unimpeded administration of the law (237 
Fed. 988). 

It is apparent that in almost every case of contempt before 
a court there must be involved in part a criticism of the judge 
who administers it. And yet it is only in the exceptional case 
that it has been suggested that the administration of justice 
would not be affected by its transfer for hearing. It is for this 
reason that the Supreme Court hesitated in the Cooke case, 
supra, to lay down an inflexible rule of judicial propriety in the 
trial of such cases, and it is for this reason that Chief Justice 
Taft confined his precatory recommendation to the situation 
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in which a judge was called upon to act in a case of contempt by 
personal attack upon him and where there were no practical 
reasons why the same judge should sit. 

In the instant case the order to show cause raised a very nar¬ 
row question as to whether, without leave of Court, an officer 
of the court might abandon a pending criminal trial, and the 
trial judge expressly confined the hearing to that issue (Ap¬ 
pellant’s App. 9,106). Appellant’s claim of a right to be tried 
by another judge is the assertion of a right by a contemnor to 
frustrate the power of the court to protect its own dignity by 
making his defense of his own illegal conduct a personal attack 
upon the judge and his conduct of the proceedings in which 
the contempt arose. Patterson v. Colorado, supra. And it is 
precisely this which Chief Justice Taft referred to in the Cooke 
case in his admonition that “where acts of contempt are pal¬ 
pably aggravated by a personal attack upon the judge in order 
to drive the judge out of the case for ulterior reasons, the 
scheme should not be permitted to succeed.” (267 U. S. 539). 
See also Owens v. Dancy, 36 F. (2d) 882, 883 (C. C. A. 10, 
1929), cert. den. 281 U. S. 746. 

In the exercise of a proper discretion it was the trial judge’s 
duty to order appellant to show cause why he should not be 
held in contempt and vindicate the authority of the court with 
a minimum of delay. Among several participants in the trial 
who had been involved in disorderly or contemptuous conduct 
before the court (Appellant’s App. 59, 61, 62, 72), 6 appellant 
was one of two attorneys representing defendants in the main 
trial whose conduct and tactics warranted the conclusion that 
they were disposed to break up and frustrate the proceedings 
(Appellant s App. 59, 72, 37, 82, 86, 113). 7 After having once 
been ordered to leave the courtroom and twice been held in 

‘See iMughlin v. Eicher, 145 F. (2d) 700 (Misc. No. 71, decided by this 
Court November 13, 1944), and record therein, including “Eicher Contempt 
Club” and badges. And see also presently before this Court contempt cases 
of Laughlin v. United States, No. 8757, Jones v. United States, No. 877S; and 
Koehne v. United States, No. 8763, and Thompson v. United States, No. S7S5 
(appeals tiled with this Court but not yet completed). 

7 See Laughlin v. Eicher, supra, fn. 6. And see also Laughlin v. United 
States, October Term, 1944, No. 8757, and Laughlin v. Eicher, No. SS93, to be 
heard the same day as the instant case. 
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contempt for his cynical and obstructive conduct (Appellant's 
App. 47,59, 72), appellant now sought a new method of causing 
a mistrial or severance for his client. Upon the ability of the 
court to act with dispatch might depend its ability to protect 
the proceedings before it from further obstruction. Appel¬ 
lant’s conduct and its effect upon the trial pending before the 
Court were before it and there remained for hearing before it 
nothing but the legitimate reasons which an attorney in ap¬ 
pellant’s position might have had for failing to appear and 
resume his duties as an officer of the court. No useful purpose 
would have been served by burdening another judge with the 
necessity of reviewing the facts already within the knowledge 
of the Court, and the tendency and actual effect of appel¬ 
lant’s conduct upon the court, as well as his evident purpose; 
and the resulting necessity of procuring witnesses in the aux¬ 
iliary proceeding would have caused further delay in the main 
trial. 

B. There is no basis for the contention that the trial court improperly 

excluded evidence 

Appellant’s second contention, that the exclusion of evidence 
offered by appellant deprived him of a fair and impartial hear¬ 
ing, is based on the audacious premise that the exclusion of 
any proof offered by him per se shows the trial court to be 
unfair. In his assignment of errors appellant without par¬ 
ticularity assigns error “in excluding evidence” (Appellee’s 
App. 29), although the record shows that 27 separate objec¬ 
tions to appellant’s evidence were sustained. This general 
assignment is, of course, in conflict with the rule that errors not 
set out specifically will not be noticed. Van Stone v. Still¬ 
well & Bierce Mfg. Co., 142 U. S. 128 (1891); Boogher v. 
Roach, 25 App. D. C. 324 (1905); Bandy v. United States, 245 
Fed. 98 (C. C. A. 8, 1917); Cook v. Smith, 187 Fed. 538 
(C. C. A. 8,1910). Nevertheless, an examination of the record 
will show no basis whatsoever for appellant’s position. An 
analysis of the rulings discloses quite clearly that when the 
Court excluded any of appellant’s evidence, it did so for the 
reasons which are apparent from the record that: (1) the testi- 
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mony offered was repetitious of matters occurring within the 
presence of the Court dr in its record and already within its 
knowledge and (2) the evidence offered was wholly irrelevant 
to the charge and would not have been either in exculpation or 
mitigation of appellant’s conduct as an officer of the court (as 
discussed herein previously, Appellee’s Br. 10-12). 8 

C. The trial judge was not biased against appellant 

Appellant’s next contention, that the trial judge was biased 
against appellant and showed animus against him, is also not at 
all supported by the record. Other than the rulings of the 
Court on appellant’s evidence, appellant cites only the action 
of the trial judge in setting his bond pending the hearing at 
$10,000 (Appellant’s Br. 17), the sentence of the Court after 
adjudication of contempt (Appellant’s Br. 18), and his previous 
citations for contempt (Appellant’s Br. 3). 9 

None of these facts could be reasonably construed to show 
bias by the trial judge against appellant. The $10,000 bond 
set was merely a method of insuring appellant’s appearance on 
the following day for hearing. The amount of the bond was 
justified by the circumstances. After having placed himself in 
contempt of court, appellant, a nonresident of the District, 
left the jurisdiction and for two and a half months resisted the 
processes of the courts to return him (Appellant’s Br. 4,5, App. 

‘The letter from one Goldsmith referred to by appellant (Appellant’s 
Br. 15) would have been Inadmissible In any event under the best evidence 
rule since appellant admitted he had the original at home (Appellant’s 
App. 27). 

•Appellant also suggests that the trial judge showed bias in denying a 
request for additional time (Appellant’s Br. 5). The record does not show 
that the Court denied the request for additional time and appellant appar¬ 
ently waived it (Appellant’s App. 103). 

Appellant, In his brief, makes a number of other charges with respect to 
the rulings of the trial judge not pertaining to appellant (Appellant’s Br. 
18-22). Since they are clearly irrelevant to the instant case, appellee takes 
the position that it would not help the Court In its determination of the 
issues herein for appellee to go into them or to refute them. It will suffice 
to state that even the most cursory glance at the record will show that the 
accusations are venomous distortions by appellant in his present effort to 
avoid the consequences of his own contempt by attempting to try the trial 
judge. 
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74, 100; Appellee’s App. 30). Moreover, he took the position 
that once he left the jurisdiction, the court was powerless to 
bring him back on a charge of contempt, though the District 
Court for the Southern District of New York already had so 
ordered (Appellant’s Br. 5; Appellants App. 101). To have 
required the court to bring him back from still another jurist 
diction would have required several months more and would 
have tended to defeat the authority of the court. 

Nor could the sentence of the Court be shown to manifest a 
bias against appellant by the trial judge. Though the Court 
imposed a sentence of ninety days in jail, it was fully warranted 
by the fact that twice before appellant had been cited for con¬ 
tempt (Appellant’s App. 59, 72). The Court could now be 
warranted in concluding from the evidence before it that ap¬ 
pellant’s latest contempt was a deliberate effort to cause a mis¬ 
trial. (See Appellee’s Br. 9 supra.) And, furthermore, the 
trial judge showed that his primary interest was to protect the 
main proceeding before him rather than to show malice against 
appellant, as appellant argues (Appellant’s Br. 18), by offering 
him the keys to his jail, a suspension of all but ten days of his 
sentence if he would return to represent his client for the re¬ 
mainder of the trial (Appellant’s App. 114). 

Little need be said with reference to appellant’s earlier con¬ 
tempt citations and expulsion from the courtroom as a basis for 
finding, as appellant urges, that the trial judge was biased. An 
examination of the record will show the justification for the 
action of the Court to be ample in each instance (Appellant’s 
App. 44 48 , 51-59, 68-72). If appellant’s position is that re¬ 
peated contempts will operate to prevent swift punishment by 
the presiding judge in succeeding ones, his argument needs no 
refutation. Appellant’s present position is also in contrast with 
his statement in court that after he had explained in chambers 
the circumstances of his first contempt Justice Eicher “very 
nicely and graciously said he would withhold the order, and he 
did not file the order at that time” (Appellant’s App. 35, 4) 
and his intimation in the brief that it was only due to a misun¬ 
derstanding that the second contempt was not explained to the 
satisfaction of the Court (Appellant’s Br. 3). 
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IV 

Appellant’s contempt was properly punishable by the court 
. under the statute, U. S. C., title 28, § 385 

Although not raised by assignment of error, appellant con¬ 
tends in his brief (Appellant’s Br. 12-14) that his misconduct 
was not in the presence of the Court or so near thereto as to 
obstruct the administration of justice, and accordingly even if 
it was a contempt* it was not punishable (R. S. § 725; Act of 
Mar. 3, 1911, c. 231, §268, 36 Stat. 1163; U. S. C., Title 28 
§ 385). As a part of the same contention, appellant argues 
that the efforts of the Court to secure counsel for appellant’s 
client and minimize the damage by substitution of other at¬ 
torneys prevented appellant’s act from being an obstruction. 

It is submitted that appellant’s failure to appear in 
court, together with his motion informing the Court of his 
withdrawal, constituted misbehavior in the presence of the 
Court. Appellant’s default in performing his duties was a 
matter directly within the knowledge of the Court, except 
insofar as he might have had some reason unknown to it. The 
moment appellant left the courtroom on June 29, 1944, with 
the intent not to return (Appellant’s App. 14), his conduct 
became a contempt. The failure to reappear under the cir¬ 
cumstances was as much an act within the presence of the 
Court as it would have been had appellant announced his 
intention and withdrawn in the midst of examination of a wit¬ 
ness. 10 If that were not sufficient, he flaunted his contempt 
in the face of the court by filing a motion announcing his with¬ 
drawal without leave. 11 Moreover to argue that appellant’s 

”Tlie failure to act has frequently been held to be an act taking place 
where the default occurs. See e. g. Rumely v. McCarthy, 250 U. S. 283, 289 
(1919); United States v. Lombardo, 241 U. S. 73 (1916); Bowles v. United 
States, 73 F. (2d) 772 (C. C. A. 4,1934), cert. den. 294 U. S. 710; United States 
v. Commerford, 64 F. (2d) 28 (C. C. A. 2, 1933), cert. defc. 289 U. S. 759; 
State v. Dvoraoek, 140 Iowa 266,118 N. W. 399 (1908). 

11 Though of course not an act in the courtroom itself, this was still a con¬ 
tempt in the presence of the court. See Jn re Savin, 131 U. S. 267 (1889); 
Cooke v. United States, 267 U. S. 517 (1925); United States v. Pendergast, 
39 F. Supp. 189 (W. D. Mo., 1941), afTd O'Malley v. United States, 128 F. 
(2d) 676 (C. C. A. 8, 1942), rev’d on other grounds, 317 U. S. 412 (1943); 
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conduct was not an obstruction of the administration of justice 
is frivolous. An examination of the record and, as revealed 
therein, the difficulties encountered by the trial court in its 
daily effort to secure acceptable counsel for appellant’s client, 
Sanctuary, is sufficient refutation (Appellant’s App. 74-100). 

But the statuie (U. S. C. Title 28 § 385) is not limited to 
the class of contempts discussed by appellant. As an attorney, 
defaulting in the duty for which he was admitted to the court, 
appellant could also be punished for conduct constituting “the 
misbehavior of any of the officers of said courts in their official 
transactions.” See Ex parte Bradley, 7 Wall. (74 U. S.) 364, 
374 (1868); United States v. Green, 85 Fed. 857, 859 (C. C. 
Colo., 1898), Ex parte Davis, 112 Fed. 139, 142 (C. C. Fla., 
1901). And, in addition, by his violation of the rule of the 
court which prohibited him from withdrawing as an attorney 
for a client on trial without leave of court 12 he violated that 
portion of the statute which authorized the punishment of 
officers of the court and other persons disobeying a lawful rule 
or command of the court. Appellant’s contempt was, there¬ 
fore, properly punished by the Court. 

V • 

The sentence imposed by the trial court was neither uncertain 

nor invalid 

Appellant’s objection to the validity of the sentence imposed 
upon him is also not taken in his assignment of errors (Ap¬ 
pellee’s App. 29) and appears for the first time in his brief. 
Even if the Court notices this objection, it cannot, of course, 
be regarded as going to the validity of the adjudication of 
contempt itself. In re Bonner, 151 U. S. 242 (1894); Ander¬ 
son v. Rives, 66 App. D. C. 174, 85 F. (2d) 673 (1936); King 
v. United States, 69 App. D. C. 10,98 F. (2d) 291 (1938). 

It is submitted, however, that the sentence imposed is valid 
and capable of execution. The Court imposed a definite sen- 

In re Presentment by Grand July of Ellison, 44 F. Supp. 375 (D. Del., 1942), 
affd 133 F. (2d) 903 (C. C. A. 3,1942), cert. den. 318 U. S. 791; In re Hockley, 
.337 F. (2d) 310 (C. C. A. 3, 1943), cert. den. 320 U. S. 760. 

” Rule 4, Rules of the District Court for the District of Columbia. See 
footnote 5, supra. 
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tence of ninety days’ imprisonment upon appellant. It added 
that during the pending trial it would retain jurisdiction over 
him, so that if the trial continued so long and if within the speci¬ 
fied ten days appellant was willing to purge his contempt, the 
Court would reconsider the matter and suspend sentence (Ap¬ 
pellant’s App. 114, 43). 

That the Court retained control during the same term to 
amend appellant’s sentence by shortening it, even had the 
Court not expressly reserved the power, and though appellant 
had started to serve it, is settled. United States v. Bern, 282 
U. S. 304 (1931); Wilson v. Bell, 137 F. (2d) 716 (C. C. A. 6, 
1943). 13 The offer of the Court to modify and suspend the 
sentence during the same term of court added nothing to the 
sentence and subtracted nothing from it. It did not prejudice 
the defendant and it did not render the ninety-day sentence 
uncertain. It merely made explicit the possibility which would 
have otherwise been implicit: that the Court might during the 
same term have been prevailed upon to modify defendant’s 
punishment under assurances that the offense would not hap¬ 
pen again. It might just as well have been stated orally to the 
defendant in court instead of being included in the written 
judgment. Carrollo v. United States, 141 F. (2d) 997 (C. C. 
A. 8,1944) ; 14 United States v. Wittmeyer, 16 F. Supp. 1000 (D. 
Nev., 1936), app.dism. 89 F. (2d) 660 (C. C. A. 9,1937). 

“ Role 2. Terms of Court; Rule Day. 

(a) Terms. Terms of the general term aqd of each division of the court 
shall begin on the first Tuesday of January, April, July, and October, except 
it be a legal holiday, when the term shall begin the following business 
day. 

• * • * • 

Rule 87. Terms of Court 

(a) Terms. The terms of the criminal divisions of the court, shall be as 
provided by Title I, Rule 2 (a) of the General Rules. 

(b) Extension of Term. A justice may during a term for good cause 
extend the same as to a particular case for a specified time. 

(c) Control of Judgments, Etc. A justice may modify or vacate any 
order or judgment made or rendered by him within thirty days after entry 
thereof without regard to expiration of the term. (Rules of the District 
Court of the United States for the District of Columbia.) 

“In Carrolo v. United States, supra, the defendant had been convicted 
for violation of the internal revenue laws. The trial court sentenced him 
to three years imprisonment hut provided that if the defendant would come 
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But even if, as appellant apparently argues, the trial judge 
had elected to impose a sentence then and there giving the de¬ 
fendant the conditional right to secure its partial suspension 
upon the performance of certain acts, the sentence would still 
be valid. Since the power to impose punishment for contempt 
of court is inherent in the existence of courts, Michaelson v. 
United States, 266 U. S. 42 (1924); United States v. Hudson, 
11 U. S. (7 Cranch) 32 (1S12), and the length of the term of 
imprisonment imposed for contempt is within its discretion and 
not prescribed by legislation, United States v. Lederer, 140 F. 
(2d) 136 (C. C. A. 7,1944) cert. den. 322 U. S. 734; Creekmore 
v. United States, 237 Fed. 743 (C. G. A. 8, 1916), cert. den. 242 
U. S. 646, it is submitted that the power to suspend sentence or 
any portion thereof in a contempt case does not require stat¬ 
utory authority. See Miller v. United States, 41 App. D. C. 
52 (1913), cert. den. 231 U. S. 755, and Ex parte United States, 
242 U. S. 27 (1916). ls The trial court could therefore properly 

to a satisfactory settlement with the government during the same term of 
court, for outstanding civil fraud penalties against him arising out of the 
same transactions, it would modify the sentence to one year’s imprisonment. 
The defendant failed to take advantage of the offer but subsequently sued to 
vacate the judgment. In holding the sentence valid, the appellate court 
stated: 

“The judgment sentenced defendant for a deiinite period . . . The offer 
of modification embodied in the judgment was no part of the sentence and 
did not purport to be. The court, instead of putting this offer in the judg¬ 
ment, might well have stated it orally to the defendant in open court. This 
phrase in the judgment added nothing to and subtracted nothing from the 
judgment. It was readily separable from it and was In no way prejudicial 
tc the defendant. The words did not change the rest of the sentence. They 
were unnecessary expressions aqd should be treated as surplusage. 

• * * * * 

“So long as the term of court continued, it was within the power of the 
court to modify the judgment and shorten the sentence (United States v. 
Bens, 2S2 U. S. 304, 51 S. Ct. 113, 75 L. Ed. 354), and that is all the court 
offered to do. There was no contingency about the sentence as entered. 
It was positive, definite, and certain. The only uncertainty was whether 
during the term the court might, as it had authority to do, modify it It 
was not modified but remained unchanged, and with the expiration of the 
term as extended it passed beyond the control of the court [141 F. (2d) 
990.]” 

" In Ex parte United States, supra, prior to the enactment of the Federal 
Probation Act (Act of Mar. 4,1925, c. 521 § 1, 43 Stat. 1259, U. S. C. Title 18, 
§ 724) the Supreme Court held that a Federal court had no power to sus- 
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suspend the whole sentence imposed or it could suspend a part 
of it, to take effect after service of the remaining portion. 10 

Nevertheless, it is submitted, it is not necessary at this time 
to determine whether or not the entire sentence was valid or 
invalid. If valid, the obvious purpose of the trial judge in pro¬ 
posing the conditional suspension of sentence was to protect 
to the maximum extent he could the trial pending before him, 
which had been in progress four months, from the consequences 
of appellant’s disappearance. With the death of the trial 
judge 17 and the resulting abortive end of the trial the offer of 
suspension of sentence could no longer be considered outstand¬ 
ing, and with the expiration of the term of court the sentence 
passed beyond the control of the trial court. 18 The question 
as to the power of the court to modify the sentence has become 
moot. Carrollo v. United States, supra. 

If, on the other hand, the trial court could not properly pro¬ 
vide for the conditional suspension of sentence, under well 
settled authority that portion of the sentence which it could 
properly impose remains. Carrollo v. United States, supra; 
United States v. Greenhaus, 85 F. (2d) 116 (C. C. A. 2, 1936), 
cert. den. 299 U. S. 596; Morgan v. Adams, 226 Fed. 719 
(C. C. A. 8,1915); Watkins v. Merry, 106 F. (2d) 360 (C. C. A. 
10, 1938); Hodges v. United States, 35 F. (2d) 594 (C. C. A. 
10, 1929); and see In re Swan, 150 U. S. 637 (1893); and 
United States v. Pridgeon, 153 U. S. 48, 62 (1894). 

Appellant cites four cases in support of his contention that 
the sentence is void: City of Rochester v. Newton,’8 N. Y. S. 
(2d) 441; Aderhold v. O’Neill, 66 F. (2d) 85; In re Miller 
(Mills), 135 U. S. 263; Wagner v. United States, 3 F. (2d) 864 


pend sentence because it amounted to a refusal to obey the statutory man¬ 
date Imposing punishment for violation of the law involved. 

™The case of United States v. Murray, 275 U. S. 347 (1927), holding that 
a United States District Court has no power to suspend sentence and grant 
probation after a defendant has begun to serve his sentence, involved merely 
a construction of the Federal Probation Act, supra, not here at issue. See 
United States v. Bens, 282 U. S. 304, 309 (1930). 

17 See Appellant’s Motion for Further Extension of Time Within Which 
to File and Settle Bill of Exceptions, under date of December 14, 1944. The 
bill of exceptions is signed by Judge Proctor. 
u See footnote 13, supra. 
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(Appellant's Br. 23,24). Of these, the first is a case in a county 
court, and an examination of the decision will show that even 
that court did not consider the entire sentence void, but only 
that part of it which was without the power of the court. In 
Aderhold v. O'Neill, supra, the opinion is not clear as to the 
grounds on which the sentence was invalidated. 19 And how the 
case is analogous it is difficult to see. In re Mills, supra , also 
deals with a sentence not in accordance with statute. Wagner 
v. United States, supra, affirmed the sentence imposed by the 
lower court. Appellant apparently relies on dictum in the 
opinion of the court intimating that it would consider a sen¬ 
tence imposing a fine or a definite term of imprisonment void 
where there was no clue as to which should be executed. 

In the instant case there was no uncertainty as to the manner 
of execution of the sentence. There was no question as to what 
the officers of the United States detailed to execute the sen¬ 
tence should carry out first, any more than in any other case 
where probation or suspension of sentence is imposed. If any 
uncertainty arises in the mind of appellant, it is difficult to see 
wherein it is reasonable. “The elimination of every possible 
doubt cannot be demanded." United States v. Dougherty, 
269 U. S. 360, 363 (1926). The test is merely whether it dis¬ 
closes on its face with fair certainty the intent of the Court. 
Wall v. Hudspeth, 108 F. (2d) 865 (C. C. A. 9, 1910). In any 
event, whatever minute uncertainty may have existed before 
in the mind of appellant may be considered ended with the 
term of court, since the court did not modify the sentence. 
Carrollo v. United States, supra. 

"■ An examination of the statute under which sentence was probably im¬ 
posed (Act of Oct. 28,1919, c. 85, Title II, 5 29, 41 Stat 316), shows that the 
probable basis for invalidity wasthe fact that the sentence did not conform 
to it The trial court in that case had no power to Impose a definite term of 
imprisonment as alternative to a fine. 
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CONCLUSION 

l 

The trial court properly held appellant guilty of contempt 
of court and properly sentenced him. The judgment and the 
sentence should be affirmed. 

Respectfully submitted. 

O. John Rogge, 

Joseph W. Burns, 

Special Assistants to the Attorney General. 

Philip R. Miller, 

Special Attorney , Department of Justice. 

Attorneys for Appellee. 
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In the District Court of the United States for the District of 
? »Columbia 

Criminal No. 73086, Contempt 

• United States of America 
v. 

Joseph E’ McWilliams et al. 

In re: Henry H. Klein 

ASSIGNMENT OF ERRORS 

,u • ... 

In the above entitled cause the Court erred as follows: 

1. In refusing to quash service. 

2. In refusing to quash warrant. 

3. In refusing to certify the case to another judge. 

4. In excluding evidence offered.by the respondent. 

5. In admitting evidence offered by the government. 

6. In refusing respondent opportunity to submit offers of 
proof. 

7. In entering judgment against respondent. 

* 

James J. Laughlin, 

James J. Laughlin, 

National Press Building , 
Counsel for Respondent. 


In the District Court of the United States for the District of 

.. Columbia 

In the Matter of Henry H. Klein 

% * 

, . motion to quash service 

Now comes James J. Laughlin, appearing specially to chal¬ 
lenge the jurisdiction of this Court and for no other purpose, 
moves the Court to quash the rule to show cause and the peti- 

( 29 ) 
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tion for rule to show cause in that it is without jurisdiction to 
proceed in this matter. Attention is called to the case of Palra¬ 
ver v. Thompson , 20 Appeals D. C. 273, and Mitckell v. Dexter, 
244 Federal Reporter, 926, with authorities therein cited. 

There is also annexed hereto and made a part hereof affi¬ 
davit of Henry H. Klein. 

(Sgd.) James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Appearing specially for Henry H. Klein to challenge 
the jurisdiction of this Court and for no other pur¬ 
pose. 

Copy mailed this day to 0. John Rogge, Department of 
Justice, Washington, D. C. 

(Sgd.) James J. Laughlin, 
James J. Laughlin. 

This the 22d day of July 1944. 


In the District Court of the United States for the District of 

Columbia 

In the Matter of Henry H. Klein 

answering affidavit 

• 

United States of America, 

Southern District of New York, 

City of New York, 

County of New York, ss: 

Henry H. Klein being duly sworn; deposes and says: 

I appear specially in this proceeding by my attorney, James 
J. Laughlin, to challenge the jurisdiction of the court and, 
without waiving jurisdiction or the illegality or invalidity of 
the service herein, to answer the false allegations contained in 
the petition of Messrs. 0. John Rogge and Joseph W. Bums, 
on which the order herein is based. 

.A copy of this order to show cause was served on me in the 
City of New York on Saturday, July 15,1944, without authority 
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of law and was not served on me in the District of Columbia, 
where 1 have not been since June 29th. 

The petition herein alleges in paragraph 5, that in the docu¬ 
ment which 1 submitted to the court on July 5,1944, entitled 
“Exceptions, Objections and Motions”, a copy of which is 
annexed to the petition, that 1 “stated because of the rulings 
of the court in said case, his disagreement therewith, and’the 
refusal of the court to change them, he would withdraw from 
further participation in the case and that he would refuse to 
continue as counsel for Defendant Eugene Nelson Sanctuary.” 

This statement is a, falsehood and is only another attempt 
to impose upon the oourt. It is a distortion of pages 3 and 4 
of my document annexed to the petition. Page one of said doc¬ 
ument, states the-reason very plainly, why I withdrew. It 
states: 

I am not therefore willing to risk further punishment 
at the hands of the court and the prosecutor who dom¬ 
inates the oourt as the entire record will show. 

I had been fined twice before July 5th, for alleged contempt 
of court, once on May 22,1944, and once on June 27,1944. The 
fine each time^was ^OO. I could not afford to risk another fine 
or suffer imprisonment in lieu of. payment while trying to 
property defend my client, as stated on page one of my docu¬ 
ment, and I informed the court on the occasion of my first 
fine that I had no money with which to pay a fine, nor did 
my client have any. 

Prior to the first fine and on March 13,1944,1 was physically 
ejected from the court room by order of the court, when I 
objected to the blanket bill of particulars submitted by the 
prosecution.for all defendants, in answer to the demands of only 
half of them submitted up to that time. This bill extends the 
time of the conspiracy alleged in the indictment of my client 
and 29 other persons, from 1933, back to 1919, in violation of 
law. My demand for a separate bill of particulars on behalf 
of my client, submitted in due time and in proper form, was 
denied by the court. 

I realized that the court was imposed upon by the prosecu¬ 
tion in this matter of the bill of particulars and in other matters 





32 


adversely affecting the interests of my client and other de¬ 
fendants and I felt from that time on,(March 13, 1944), that 
I would be punished by fine or imprisonment if I tried to assert 
my client’s rights as firmly as I should. I felt that' the pros¬ 
ecutors’ influence was sufficient to sway the court.—" 

The allegation contained in paragraph 5 of the petition that 
I “abruptly abandoned and deserted” my client is a false¬ 
hood. My client knew on July 4, 1944 what I intended to do 
and he approved it. He was out of touch with me from June 27 
when he was excused by the court from attendance at the trial, 
until July 4th. I am still his counsel outside the court-room. 

The allegation contained in paragraph 6 that I “well knew 
that the trial of said criminal case could not proceed without 
the defendant Eugene Nelson Sanctuary having the assistance 
of counsel” in no way affects the issue here, since I advised 
defendant Sanctuary to demand that James J. Laughlin be per¬ 
mitted to serve as his trial counsel in my place, which I am in¬ 
formed, he did. The record also shows that the court appointed 
“temporary” counsel for defendant Sanctuary on subsequent 
trial days, the dates being set forth in paragraph 6 of the peti¬ 
tion herein; and the trial still continues. James J. Laughlin 
has been my Washington representative on the record of this 
court since I filed my first pleading in behalf of defendant Sanc¬ 
tuary, last January. 

The conclusion therefore contained in paragraph 7 of the 
petition that I have “wilfully, knowingly and contumaciously 
committed a contempt of this court by his said conduct,” is un¬ 
true, false and malicious and the petitioners should be punished 
for their perverseness. The petition should be dismissed and 
the prayer that I be punished by fine or imprisonment, should 
be denied. The “perverting and obstructing the true cause and 
due administration of justice” as stated in the prayer clause, 
applies to the prosecutors and not to me, as does the statement 
“contemptuous, contumacious and obstructive conduct” also 
therein contained. 

Summarizing the foregoing, my reason for withdrawing as 
trial counsel for Defendant Eugene Nelson Sanctuary, was and 
is that I was cast in terrorem by the conduct of the court in im¬ 
posing fines on me for so-called contempt, which fines I in- 
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formed the court, I was unable to pay. I also feared further 
fines or- imprisonment if I continued in the trial to assert my 
client’s rights by offering objections to the admission of evi¬ 
dence which I regard as immaterial and irrelevant and by ask¬ 
ing questions on cross examination of prosecution witnesses, 
which I regard as proper, but which the court might regard as 
improper and meriting a penalty. 

My withdrawing is based on the exercise of a constitutional 
right—the right of freedom from fear. In United States v. 
Moore, 287 F. 879 (C. C. A. N. Y. 1924), the court said: 

The power to punish for contempt should be exercised 
with caution and with due regard to a constitutional 
right. 

Also In re Gitkin, 184 F. 71 (D. C. Pa. 1908) and Ex Parte 
Davis, 112F. 139 (C. C. Fla. 1901). 

(Sgd.) Henry H. Klein. 

Sworn to before me this 18th day of July 1944. 

(Sgd.) Frank A. Du Valle, 

Frank A. Du Valle, 

Notary Public, New York County. N. Y. C. Clk.’s 
No. 8, Reg. No. 304-D-S, King's County Clk.’s 
No. 36. 

Commission expires March 30, 1945. 

(Clerk’s certificate attached dated July 18, 1944—signed by 
Archibald R. Watson.) 
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